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INTRODUCTION

The modern capital punishment debate has been dominated by zealots-persons who are uncompromisingly committed to positions
supported by only a minority of their fellow citizens. For pro-capital
punishment zealots, death is the only appropriate punishment for heinous
murders; for abolitionist zealots, death is an unimaginable punishment
for even the most horrific homicides. But the capital punishment debate
is impoverished because there is little advocacy for an intermediate
position to which I believe a majority of Americans-a group I will
refer to as the "ambivalent majority"--subscribe. The intermediate
position recognizes some crimes are so beyond the pale of tolerable
behavior that the perpetrators deserve retribution in the greatest measure
a civilized society can imagine; but that death is not the only, nor the
preferable imaginable sufficiently retributive punishment.
My goal in this Article is ambitious and probably quixotic:' to
propose a constitutionally acceptable retributivist alternative to capital
punishment that could attract broad enough support from the ambivalent
majority to supplant the death penalty.2 The Article will proceed in six
Parts. The first three Parts propose an explanation for the continuing

1. See HERBERT H. HAINES, AGAINST CAPITAL PUNISHMENT: THE ANTI-DEATH PENALTY
MOVEMENT IN AMERICA 1972-1994, at 162 (1996) ('The evidence suggests that the task of
reversing the momentum of capital punishment in this country is extraordinarily difficult-improbable but not impossible.").
2. There is a vast literature on capital punishment and I do not purport to have canvassed
it all. However, of the portion I have reviewed, I found only one academic commentator who
ventured to suggest a harsher-than-normal term of imprisonment as an alternative to the death
penalty. The author, a political science professor, suggested the following: "I propose the
following sentence as a reasonable alternative to the death penalty: Solitary confinement for the
first five years of imprisonment; thereafter, to befreleased into the general population of the
prison for the remainder of the offender's life without an opportunity for parole." Sidney C.
Snellenburg, Is There a Reasonable Alternative to the Death Penalty?, 71 JUDICATURE 5, 5
(1987).
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hold capital punishment has on the American consciousness. Part I
examines three oscillating levels of public allegiance to capital
punishment: the strong allegiance at the abstract level in response to
standard polling questions; the dramatically weakened allegiance when
pollsters offer abstract alternatives based around the sentence of life
without parole (LWOP); and the renewed strong allegiance shown by
jurors in particularly atrocious cases (what I refer to as "highest
condemnation cases"). 3 I explain this allegiance at the third level as a
manifestation of a widespread belief that such crimes require a
punishment primarily based on retribution. Part II exposes the principled
inability of zealots from either ideological camp to advocate alternatives
to capital punishment that would satisfy the retributivist impulse:
pro-death zealots' commitment to eye-for-an-eye retribution disables
them from even imagining non-death alternatives; abolitionist zealots'
rejection of retribution as a legitimate justification for punishment
prevents them imagining retributive alternatives. Part II explains why
even the seemingly highly retributive sentence of LWOP does not
satisfy the ambivalent majority's retributivist impulse in highest
condemnation cases: first, the prison system as currently constituted
cannot guarantee that the perpetrator will experience sufficient retributive effects; and second, an LWOP sentence does not have the same
expressive effect as a death sentence.
Parts IV and V use the explanation developed in the earlier Parts
concerning the continuing attraction of capital punishment as a
springboard for imagining alternatives that could satisfy retributivist
impulses and, thus, might be politically viable. Part IV examines two
models of harsh conditions of confinement-hard labor, and sensory
deprivation (derived from the idea of solitary confinement)-and argues
that only the latter is both practical and sufficiently retributive in highest
condemnation cases. Then, Part V proposes an Aggravated Murder
statute and an accompanying sensory deprivation punishment regime that
would implement my idea. The novelty (and, I hope, the power) of my
alternative is that it approaches the goal of abolishing capital punishment from the opposite direction of virtually all other abolitionists:
while others seek to fight retribution with mercy, I seek to fight
retribution with retribution. Thus, while my goal is the same as the
abolitionist zealots', my proposed means will make them shudder: to
devise a constitutionally permissible non-death sentence of sufficient
harshness that it can justifiably be considered as of the same order of
magnitude as death itself-in essence, a "living death" alternative.

3. See discussion infra pt. I.C.2.
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Finally, Part VI moves to an assessment of the virtues and drawbacks
of my proposed alternative. I imagine objections to my proposal from
both directions--on one hand, that it is too lenient; and on the other,
that it is too harsh, and offer rebuttals. I conclude by assessing the
realities of the capital punishment landscape to test whether my proposal
would stand any chance of political success. While I will end up being
pessimistic regarding the political prospects of my proposed alternative,
I hope I will have demonstrated by that point that the proposal has such
obvious merit that it at least deserves to be the basis for public debate.
A STATEMENT OF PERSONAL BELIEFS
While I could make my argument as a seemingly detached scholar,
not explicitly revealing my personal beliefs, it seems fair in this
morally-charged area for me to apprise the reader where I stand on three
crucial issues: the validity of the retributive impulse, the validity of
capital punishment, and the validity of LWOP. Concerning retribution,
I believe it is a natural and acceptable justification for punishment-indeed, the most powerful justification in highest condemnation
cases. Thus, I am not embarrassed to propose punishments that are
explicitly premised on vindicating the retributive impulse. This
undoubtedly makes me more "conservative" than the bulk of scholars
who write about punishment, most of whom at best express a tolerance
of retribution as a necessary evil
Concerning capital punishment, as to the first-order moral question
whether God disapproves (a religious perspective) or whether respect for
human dignity precludes it (a secular perspective), I have waffled over
time. (Currently, I am fairly well convinced that God does disapprove.)
But whichever first-order argument sways me at a given time, I never
feel that I have such a powerful insight that I am able to declare that
people who have reached the opposite conclusion are irrationally
immoral. Nonetheless, I am an abolitionist because it is clear to me that
even if one is unconvinced that a first-order principle outlaws capital
punishment, there are compelling second-order reasons why society
should choose another option.' Thus, while I arrive at the same "liberal"
conclusion as the vast majority of academic writers-that capital
punishment is undesirable--I reach that point with a good deal more
struggle.
4. See infra notes 114 & 149 and accompanying text.
5. See infra notes 38, 40, 45, 46, 50, 51, 52 and accompanying text (explaining certain
second-order reasons such as the expense and delay).
6. As far as I can tell there are only two academics who have been outspoken supporters
of capital punishment. Probably the most prominent is Professor Ernest van den Haag, whose
most prominently cited and excerpted work is Ernest van den Haag, The Ultimate Punishment:

https://scholarship.law.ufl.edu/flr/vol50/iss1/5
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Finally, as to LWOP, I would prefer a sentencing range that would
permit the sentencer to choose between LWOP and life with possibility
of parole after service of a long term of years. I am generally opposed
to "one-size-fits-all" punishments that leave no room for consideration
of either the large variations among the heinousness of crimes even
within a narrow category such as first-degree murder, or the positive
development of the inmate while in custody. On this point, I view
myself as a moderate, somewhat toward the "liberal" end of the
spectrum.
In sum, I am considerably more "conservative" and a good deal more
ambivalent about capital punishment than most outspoken critics. The
virtue of my ambivalence, though, is that it puts me in a good position
to approach the issues from the perspective of the ambivalent majority:
I have been a member of it myself.
I. THE THREE LEVELS OF PUBLIC ALLEGIANCE
TO CAPITAL PUNISHMENT

A. The "StandardPolling Question"
Level: Strong Allegiance
When the public is asked to express an opinion about the desirability
of capital punishment in the abstract, that is, without being presented
with a particular set of facts or any possible alternative sentences, the
degree of support for capital punishment is about as high as one would
expect to see generated on any contentious issue in a pluralist democracy. This strong abstract allegiance comes in response to what has been
called the "standard polling question," the most common versions of
which are, "Do you favor or oppose the death penalty for persons
convicted of murder?," and "Are you in favor of the death penalty for
persons convicted of murder?" Gallup Polls during the 1990s asking
A Defense, 99 HARV. L. REV. 1662 (1986). The other pro-capital punishment academic is Walter
Berns, whose primary work is WALTER BERNS, FOR CAPITAL PUNISHMENT (1979).

A recent academic panel discussion is illuminating. The discussion Colloquy, The Death
Penalty:A Philosophicaland Theological Perspective,30 J. MARSHALL L. REv. 463 (1997), had

Professor Berns and a Southern Baptist minister representing the pro-death penalty position
opposed by five abolitionist zealots. Actually, two out of seven is a significantly higher
proportion of death penalty supporters than one finds in the general scholarly debate. For
example, a newly-published book of essays on various aspects of capital punishment consists
of 21 chapters written by numerous authors. See AMERICA'S EXPERIMENT WITH CAPITAL

PUNISHMENT (James A. Acker et al. eds., 1998). Only Chapter 5 is written by a supporter of
capital punishment-guess who! Ernest van den Haag, Justice, Deterrence and the Death
Penalty, in AMERICA'S EXPERIMENT WITH CAPITAL PUNISHMENT, supra, at 139.
7. William J. Bowers et al., A New Look at PublicOpinion on CapitalPunishment: What

Citizens and LegislatorsPrefer,22 AM. J. CRIM. L. 77, 79 n.7 (1994) (stating that these are the
two most common versions of what these authors refer to as the "standard polling question').

Published by UF Law Scholarship Repository,

7

Florida Law Review, Vol. 50, Iss. 1 [], Art. 5
FLORIDA LAW REVIEW

[Vol. 50

the standard polling question have consistently elicited 70% to 80%
support for the death penalty! Similarly, in a series of polls commissioned by Amnesty International USA in the mid-to-late 1980s in twelve
states, the lowest percentage in favor of the death penalty in the abstract
was 64% (in Virginia).9 More typical were the states clustered around
an 80% approval rate (Arkansas-77%, California-79.5%, Indiana-76%,
Kansas-80%, Oklahoma-80.2%), ranging up to a high of 86% (in
Florida). Even in the three states in the survey that did not at that
time have capital punishment the approval rate was over 70%
(Kansas-80%, Massachusetts-74%, New York-72%)." In fact, in only
two states besides Virginia did the approval rate fall below 70%, and
then only barely (Kentucky-69.1%, Nebraska-68%)." On the other
hand, in only two of the states did disapproval of capital punishment in
the abstract rise above 20% (Georgia-25%, Nebraska-22%). 3 A more
discriminating poll in 1991 in two states testing the strength of
respondents' commitments found that in New York 47.4% "strongly
favored" the death penalty in the abstract and 23.2% "somewhat
favored" it, while only
7.2% were "somewhat opposed" it and 14.2%
"strongly opposed." 4 The public was even more favorably disposed to
the death penalty in the abstract in Nebraska: "Strongly favor"-58.7%;
"Somewhat favor"-21.7%; "Somewhat oppose'-7.3%; and "Strongly
oppose"-6.1%."5
Another strong indicator of public support in the abstract for capital
punishment is the widespread enactment of capital punishment statutes.
Legislatures, of course, do not perfectly reflect majority public
sentiment, but based upon the abstract responses alone one would have
to conclude that legislatures in the twelve states that do not have capital
punishment are behind the curve of public opinion. 6 Indeed, both
8. See, e.g., Phoebe C. Ellsworth & Samuel R. Gross, Hardening of the Attitudes:
Americans' Views on the Death Penalty, J. SOC. ISSUES, Summer 1994, at 19, app. at 48-49
(reporting the following support for the death penalty in Gallup polls in the 1990s: November
1991-73%, June 1991-76%); Ted Gregory, Cruz Case Does Little to Debate on Death, CHI.
TRIB., Nov. 2, 1996, at DI, availablein 1996 WL 2722915 (referencing an April 1996 Gallup
poll showing 79% support for capital punishment); Bill Torpy, Death Easier to Sentence than
Carry Out, ATLANTA J.-CONST., Nov. 17, 1996, at G1, available in 1996 WL 8242313
(referencing 1995 Gallup poll showing 77% support for the death penalty).
9. Bowers, supra note 7, at 88-89 (depicting results of the survey in a table).
10. Id. at 89.
11. See id. at 89, 93; infra note 17 and accompanying text.
12. Bowers, supra note 7, at 89.

13. Id.
14. See id. at 92, 101-02 (depicting results of the survey in two tables).
15. Id. at 101-02. Throughout the rest of the polling discussion, the percentage figures will
never add up to 100% because of "don't know" responses, which I will ignore.
16. See infra note 23 and accompanying text (showing majority support for death penalty
in Iowa, where it does not currently exist).

https://scholarship.law.ufl.edu/flr/vol50/iss1/5
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Kansas and New York, which the Amnesty International polls discovered to have resounding public sentiment in favor of capital punishment,
but which did not have capital punishment statutes at that time,
subsequently embraced the death penalty.17 Further, in other non-death
penalty states such as Alaska, Iowa, Michigan, Rhode Island, and
Wisconsin, movements have been afoot in the past few years to enact
capital punishment statutes."
B. The "LWOP Alternatives" Level: Dramatically
DecreasedAllegiance
Despite the widespread support for capital punishment in response
to the standard polling question, when researchers have posed different
abstract questions, a second level of public sentiment becomes clear:
allegiance to the death penalty dramatically weakens when the public is
presented with alternatives based on LWOP. Amnesty International USA
polls in the mid-to-late 1980s and early 1990s, providing respondents
with the LWOP alternative, consistently demonstrated sizable defections
from the percentage who favored the death penalty. 9 The largest such
defection was 36% (in Indiana from 76% in favor of the death penalty
in response to the standard polling question to 40% preferring the death
penalty to LWOP, and Massachusetts from 74% to 38%). 2' The
smallest defection was 29% (in Georgia from 75% to 46%)." The
defections in four other states were 33.1% in Kentucky (from 69.1% to
36%), 32.2% in Oklahoma (from 80.2% to 48%), 32% in Arkansas

17. KAN. STAT. ANN. § 21-4624 (1995); N.Y. CRIM. PROC. LAW § 400.27 (McKinney
Supp. 1997).
18. See Janet Pearson, The Death Penalty: Killing Killers Leaves Nagging Questions,
TULSA WORLD, Aug. 11, 1996, at G1, availablein 1996 WL 2033804 (noting, "in 1996, four
states-Alaska, Michigan, Wisconsin, and Rhode Island-defeated measures to adopt a death
penalty."). For a discussion of the Alaska debate, see Ian Mader, It's Taps for Death Penalty,

JUNEAU EMPIRE, Feb. 1, 1994, at 1. In Iowa, a death penalty measure passed in the state's
House of Representatives and would have been signed by the Governor but was defeated in the
State Senate. See Thomas A. Fogarty, Death Penalty Fails, DEs MOINES REG., Mar. 3, 1995,
available in 1995 WL 7185376. In Michigan, there have been four unsuccessful statewide
petition drives since 1973 to repeal that state's constitutional ban on the death penalty. See
Eugene G. Wanger, HistoricalReflections on Michigan's Abolition of the Death Penalty, 13
T.M. COOLEY L. REv. 755, 773 (1996). For a discussion of the recent death penalty legislation
in Wisconsin, see E. Michael McCann, Opposing Capital Punishment: A Prosecutor's
Perspective, 79 MARQ. L. REV. 649, 650-51 (1996). McCann noted, "Current reports indicate
that a capital punishment bill would pass in the assembly but would fall one vote short in the
Senate." Id. at 651.
19. See Bowers, supra note 7, at 89-106.
20. See id. at 89-90.
21. Id.
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(from 77% to 45%), and 31% in Kansas (from 80% to 49%).22 A
recent Des Moines Register poll in Iowa came to a similar result: 74%
approval of the death penalty in response to the standard polling
question, but a slippage of 24% (down to 50%) when respondents were
given an LWOP alternative.2 But even with the slippage from the
standard polling question level, respondents in two states in the Amnesty
International polls still preferred the death penalty to the LWOP
alternative, albeit only by 2% margins (Georgia - from 46% to 44% and
Kansas - from 49% to 47%).' In three of the states the LWOP was
slightly preferred over capital punishment (Arkansas - 49% to 45%;
Indiana - 45% to 40%; Oklahoma - 49% to 48%).' In only two of the
states did the respondents show a more than 10% preference for the
LWOP alternative (Massachusetts - 54% to 38%; and Kentucky - 46%
to 36%).26

But when respondents in eight states were asked for a preference
between the death penalty and life in prison without parole plus
restitution (LWOP+R), respondents in each of the eight states preferred
that alternative to capital punishment, often by sizable majorities:
Arkansas (62% to 31%), California (67% to 26%), Florida (49% to
42%), Georgia (51% to 43%), Indiana (62% to 26%), Kansas (66% to
30%), Massachusetts (67% to 23%), and New York (62% to 32%).27
In the more discriminating survey in New York analyzing the strength
of commitments to various abstract positions, in response to the standard
polling question 47.4% "strongly favored" the death penalty and 23.2%
"somewhat favored" it; but when offered the LWOP+R alternative, the
percentage who favored the death penalty decreased dramatically to
19.4%.' Similarly, in Nebraska, whereas in response to the standard
polling question 58.7% "strongly favored" and 21.7% "somewhat
favored" death, when offered the LWOP+R alternative the percentage
of respondents who favored the death penalty dropped to 26.1%.29 And
perhaps as startling as the percentage flipflops in both states was the
fact that "over half of those who initially said they 'strongly' favored
the death penalty on the [standard polling question] in each sample

22. Id.
23. Thomas A. Fogarty, Death Penalty Support Solid, DES MoIES REG., Feb. 2, 1997,
available in 1997 WL 6937238.
24. Bowers, supra note 7, at 90.
25. Id.
26. Id.
27. Id.at 90-91.
28. Id.at 101-04 (LWOP+R alternative was favored by 73% of respondents).
29. Id.(LWOP+R alternative was favored by 64.2% of respondents).
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nevertheless abandoned it given LWOP+R as the alternative" (56% did
so in New York and 57% in Nebraska).3
What is it about capital punishment that bothers even abstract
supporters to such an extent that many of them are willing to abandon
their preference for it when offered a plausible alternative? Clearly, it
must be some or all of the same arguments that appeal to abolitionist
zealots. The difference is that whereas zealots are absolutely convinced
by the arguments, the ambivalent majority is only provisionally
convinced. The anti-capital punishment arguments are such common
currency that I will not rehash them in depth. Rather, I will simply list
many of them with scant citation:
1. Either God forbids it (religious),31 or respect for human
dignity precludes it (secular).32 While the ambivalent
majority does not wholeheartedly accept these arguments,
many people may well have lingering doubts about the
validity of capital punishment for these reasons, and thus
may be inclined to err on the side of caution.
2. There is no principled way to select those who deserve
death.33
3. Even if there is a principled way to select, the fact that
not all of those who meet the selection criteria will receive
death sentences renders death sentences fundamentally
unfair.' Disparities include those between jurisdictions
30. Id. at 106.
31. For a discussion of the belief of many Christians that the death penalty is contrary to
God's will, see infra text accompanying notes 141-49. For a discussion of two other Christian
perspectives--that the Bible mandates the death penalty, and that the Bible permits but does not
require the death penalty-see Randy Frame, A Matter of Life andDeath, CHRISTIANITY TODAY,
Aug. 14, 1995, at 50, available in 1995 WL 12151196.
32. See infra text accompanying notes 154-65.
33. See Jack Greenberg, Against the American System of Capital Punishment,99 HARv.
L. REv. 1670, 1678 (1986) ("If there were a different kind of system of death penalty
administration in this country, or even a reasonable possibility that one might emerge, we could
debate its implications. But any current debate over the death penalty cannot ignore the deep
moral deficiencies of the present system."). While Greenberg suggests the theoretical possibility
that a fair system for imposing capital punishment could be constructed, I doubt that he or any
other capital punishment opponent would ever find any system that they did not believe to be
fatally flawed.
34. See, e.g., Robert K. Domer, Violence, Arbitrarinessand Innocence in Capital Cases,
13 T.M. COOLEY L. REv. 775,784 (1996) ("Our system is no more than a lottery where selected
and accused killers, who are in the wrong place at the wrong time, are chosen to face death
while others whose crimes are equally serious do not."); Marvin E. Wolfgang, We Do Not
Deserve to Kill, 13 T.M. COOLEY L. REV. 977, 987 (1996) ("Hence, the more the system
fails.., the more the burden of the death penalty falls on the few that are captured. Execution
of the few is thus an inequity on all, the total universe, because of the failure of pursuit by the
State.").
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that have capital punishment and those that do not, disparities within counties in individual jurisdictions,35 and
disparities of treatment of equally culpable offenders even
within the same case.36
4. Even if there is theoretically a principled way to select,
no humanly-created system can evenhandedly adhere to
those selection principles. Among the more disturbing ways
in which the process can go wrong are racial discrimination 37 and substandard legal representation."
5. It is virtually certain that over time innocents will be
executed.39
6. It is extraordinarily expensive to the public to fund death
cases.40

7. Society itself has almost always failed capital defendants
in numerous ways, and thus society does not have the
required clean hands to execute. 1
35. See Leigh B. Bienen, The ProportionalityReview of Capital Cases by State High
Courts After Gregg: Only "The Appearance of Justice"?, 87 J. CRIM. L. & CRIMINOLOGY 130,
277 (1996) ("'he data show that while homicides [in New Jersey] originate in the urban areas,
the homicides in urban areas are much less likely to be prosecuted as capital cases.").
36. See infra text accompanying notes 72-86 (detailing a case in which two apparently
equally culpable co-perpetrators received different sentences--one death and one life
imprisonment-because the latter was willing to turn state's evidence against the former).
37. See, e.g., Julian A. Cook, Jr. & Mark S. Kende, Color-Blindness in the Rehnquist
Court: Comparing the Court's Treatment of Discrimination Claims by a Black Death Row
Inmate and White Voting Rights Plaintiffs, 13 T.M. COOLEY L. REV. 815, 818-22 (1996)
(discussing the history of race discrimination in death cases).
38. See, e.g., Stephen B. Bright, Counsel for the Poor: The Death Sentence Not for the
Worst Crime But for the Worst Lawyer, 103 YALE L. J. 1835 (1994) (discussing prevalent
evidence of bad lawyering by defense lawyers in capital cases).
39. See, e.g., MICHAEL L. RADELAT ET AL., IN SPITE OF INNOCENCE (1992) (discussing
claimed innocence of defendants sentenced to death in 416 cases); Michael L. Radelat et al.,
PrisonersReleasedfrom Death Rows Since 1970 Because of DoubtsAbout Their Guilt, 13 T.M.
COOLEY L. REv. 907 (1996) (discussing more cases of possible innocence).
40. See Justin Brooks & Jeanne H. Erickson, The Dire Wolf Collects His Due While the
Boys Sit by the Fire: Why Michigan Cannot Afford to Buy into the Death Penalty, 13 T.M.
COOLEY L. REv. 877, 878, 882-901 (1996) (discussing respective costs of life imprisonment
versus death penalty proceedings and finding the latter significantly more costly).
41. Wolfgang, supra note 34, at 985.
The point is that the social system that has crime has failed to educate, to form, to
socialize its citizens to conform to the [law]. Such failure may be nearly inevitable,
may vary by degree, but nonetheless exists. Individuals may share some portion of
failure, some responsibility for the crime, but a social system that is not totally
just.., has also failed. Such failure denudes the State's right to take away the
lives of its failures.
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8. Those who commit death-eligible crimes, almost to a
person, have such horrific life histories, many aspects of
which they did not choose, that those persons are not
sufficiently responsible for their actions to warrant the
ultimate sanction."
9. Governments are inherently untrustworthy arbiters of life
and death.43
10. Executions undermine the very respect for life they
purport to foster."

42. See Craig Haney, The Social Context of Capital Murder: Social Histories and the
Logic of Mitigation, 35 SANTA CLARA L. REV. 547 (1995).
Many capital defendants have led lives that are the criminogenic equivalent of
being born into hazardous waste dumps-Love Canals of crime-being exposed
to crime-producing carcinogens since birth, breathing the social and psychological
equivalents of smog-infested air through most of their young lives and into
adulthood....
Many capital defendants feel a profound desperation, with no way out of the
morass they have entered. Their lives take twists and turns that no one can account
for, least of all them. Desperate people do desperate things, crazy, irrational things,
things that sometimes are unlike any of the things they have ever done at any other
time in their lives.... We do not excuse people completely for things that they
have done simply because they became desperate, confused, or even chronically
enraged.... but neither do we kill them.
Id. at 600-01, 609.
43. Henry Schwarzschild, former director of the ACLU capital punishment project, asserts:
"After Hiroshima and after Auschwitz, after all the blood spilled by governments, it ought to
be possible to assert that to give governments the right to kill some people is absolutely
unsupportable." Joe Holley, Death Race, TEXAS OBSERVER, Dec. 24, 1982, quoted in HAINES,
supra note 1, at 126.
44. HELEN PREJEAN, DEAD MAN WALKING 124 (Vintage Books 1st 1994) (1993) ("But
if we are to have a society which protects its citizens from torture and murder, then torture and
murder must be off-limits to everyone. No one, for any reason, may be permitted to torture and
kill-and that includes government."); Domer, supra note 34, at 787 (reciting the familiar death
penalty opponent aphorism, "Why do we kill people who kill people to show that killing people
is so wrong?").
Although in listing the arguments against capital punishment, I have thus far refrained from
raising rebuttal arguments that might be made by capital punishment supporters, a recently
proposed rebuttal to this particular point is too intriguing to fail to mention. Professor Donald
L. Beschle, using the work of Stanford cultural theorist Ren6 Girard, argues that the death
penalty may well reflect an ancient and necessary means to stop a cycle of violence:
Examining material from the social sciences, particularly anthropology, [Girard]
concluded that humans have a universal tendency toward mimesis. ... At some point, however, imitation becomes rivalry and rivalry becomes hostile. The desire
to be like another person, and to desire what the other person desires, leads to
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11. Death is an anomalous corporal punishment when lesser

corporal punishments have been abolished.45
12. Death is an anomalous in-kind punishment when we do
not punish other serious felonies in-kind. 6
13. Even those who have committed terrible murders may
still be-or may become-worthwhile persons.47
14. Capital punishment has no well-proven general deterrent
effect above lengthy imprisonment, and thus is unnecessarily harsh.48
conflict, which itself leads to a redoubling of the effort to imitate, supplant, and
become the rival. Inevitably, this cycle must lead to violence; the goal of cultural
institutions is to intervene to stop it.
Normal cultural institutions, however, may inadequately restrain this escalating
violence because mimesis ensures that each violent act attracts its own imitators,
and each mimetic desire converges so that more and more individuals see
themselves as rivals for the same objects. At some point, the need to stop the cycle
of [violence] requires that a dramatic step be taken to reunite the community.
Because violence must return violence, this step itself must be violent. A common
enemy must be identified, and the community must come to believe that this
enemy is the source of all discord in the community. The enemy then can be
dispatched and this act of violence will not lead to a response, because the victim
will have no supporters in the community.
Donald L. Beschle, What's Guilt (or Deterrence) Got to Do with It?: The Death Penalty, Ritual,
and Mimetic Violence, 38 WM. & MARY L. REV. 487, 513-15 (1997) (footnotes omitted).
45. See Wolfgang, supra note 34, at 982-83.
Thus, there is a strong cultural opposition to corporal punishment. Western society
today would not tolerate, I am sure, cutting off limbs, gouging out eyes, or splitting
the tongue. Even for murder, there would be opposition to "partial execution" (i.e.,
cutting off legs, cutting of the penis, etc.). If we cringe at the thought of eliminating part of the corporal substance, is it logical to eliminate the total corpus?
Id.
46. See id. at 983.
If the victim has been assaulted and then treated by a physician and discharged, or
is hospitalized, the State does not exact thg same penalty for the offender. We do
not in the name of the State stab, shoot, throw acid, maim or mug persons
convicted of such aggravated assaults. Where then, is the rational logic for
retention of the death penalty for inflicting death?
Id.
47. See, e.g., JOSEPH B. INGLE, LAST RIGMS: THIRTEEN FATAL ENCOUNTERS WITH THE
STATE'S JUSTICE 106 (1990) ("One problem with the abstract notion of eye-for-an-eye vengeance
against child molesters and killers is that this notion doesn't consider the fact that the
condemned man or woman is still a human being, is still capable of change and growth.").
48. See Beschle, supra note 44, at 503. Beschle reviewed the social science literature and
concluded:
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15. Capital punishment has a brutalizing effect on the
populace, and on those who have to effectuate the execution.4 9
16. The condemned's relatives must endure great anguish,
including the stigma cast upon them.5'
17. The seemingly inevitable lengthy delays between
sentence and execution, which separates the crime from the
punishment so far that the penalty no longer fulfills legitimate penal goals."
18. The victim's intimates suffer a debilitating roller-coaster
of stress during the protracted post-sentence litigation.52
[E]mpirical support for the existence of a deterrent effect is, at best, sparse. No
correlation exists between the presence or frequency of the death penalty and the
murder rate in various states. Within particular states, the murder rate does not
seem to respond to changes in the imposition of death. Although the findings are
not quite unanimous, and cannot be definite because clinical precision cannot be
obtained in the absence of knowing the unknowable fact of how many murders
would have been committed at a particular time in a particular state were the law
different, the general consensus among social scientists is that the deterrent effect
of the death penalty is unproven.
Id. (footnotes omitted).
49. See RANDALL COYNE & LYN ENtzEROTH, CAPrrAL PUNISHMENT AND THE JUDICIAL
PROCESS 74 (1994) ("Some studies have shown that rather than diminish murder rates,
executions have the opposite effect. The prospect that executions brutalize society-making its
members more violent-is by no means a new theory.").
50. See, e.g., PREJEAN, supra note 44, at 106-07 (detailing the tribulations suffered by the
relatives of one of the condemned men for whom she was a counselor, including the discovery
on the morning after the execution by the mother of the executed of a dismembered cat on her
front porch).
51. See Lackey v. Texas, 115 S. Ct. 1421, 1421-22 (1995) (Stevens, J., respecting denial
of certiorari) (suggesting that neither retribution nor general deterrence retains sufficient force
to warrant carrying out of the death sentence of a prisoner who has spent a protracted period of
time on death row). Indeed, the prisoner may have changed so much between the time of the
crime and the time of the execution that it seems almost as though the State is executing a
different person. See, e.g., HAINES, supra note 1, at 125. Death penalty opponent Margaret
Vandiver stated that she and others in the abolitionist movement sometimes
become so personally involved in the lives of people on death row that we
sometimes may emphasize their good qualities more than perhaps we ought to. And
it becomes particularly easy to do this when the crime happened almost 20 years
ago and the person you're dealing with is profoundly different from who he was
when he committed the crime.
Id.
52. For example, after committing three murders, four rapes and one attempted murder
in 1977, Robert Williams was still on Death Row in Nebraska in 1997. Mary Ann Lickteig,
"Where Is the Death Penalty?," DES MoiNES REG., Aug. 27, 1995, available in 1995 WL
7210569. In 1995, he came within hours of execution, but then was granted a hearing to
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19. Executing a person who is strapped down and defenseless is extremely distasteful. 3

20. There is simply no non-barbaric way to execute.'
21. Finally, the rest of the civilized world knows better."
Not all the members of the ambivalent majority will be influenced
by the same constellation of reasons. For example, I am an abolitionist
because of lingering religious doubts about the propriety of executions
(#1); suspicions about racial discrimination, and demonstrated examples
of substandard legal representation (#4); the excess cost of death cases
(#6); death as an anomalous corporal punishment (#11); death as an
anomalous in-kind punishment (#12); the agony of the condemned's
relatives (#16); the detachment of the execution from the crime due to
determine whether a juror had acted improperly in looking at maps that were not presented as
evidence. See id. The reactions of the victims' families were mixed, but illustrated what a
burden a pending death sentence can be to a victim's relatives. The father of one of Williams'
victims stated, "I'm getting so tired of talking about this damn thing ... "It's just like a
flashback for us .... This guy has been holding us hostage for 20 years." Id. As to another
victim's relative, the newspaper reporter noted, "Virginia's death is always in the back of Wayne
Rowe's mind. It will be until justice is done, he says. Justice, in his mind, could be life in prison
for Williams, as long as the case is closed." Id. The reporter aptly noted, "The death penalty is
hovering over Robert Williams, his victims and his victims' families. It makes them wait, never
sure of its next move. It replays the worst days of their lives each time Williams' case pops up
in court and his face is in the newspaper." Id. Finally, on December 2, 1997, Williams was
executed. See Jeff Zeleny, "Book Closed": Iowan's Killer Is Executed, DES MoINES REG., Dec.
3, 1997, available in 1997 WL 6980866. After the execution, Wayne Rowe's reaction was
reported as follows: " 'The book is closed,' [Rowe] said, with no outward emotion .... 'Now
we can go on with our lives.' "lad
53. See PREJEAN, supra note 44, at 122. Sister Prejean asks the person responsible for
executions in Louisiana, "[tihe raw truth is that you're killing a fellow human being whose
hands and feet are tied, and who wants to admit he's doing that?" See id. at 121-22.
54. Deborah W. Denno, Getting to Death: Are Executions Constitutional?,82 IOwA L.
REV. 319, 325 (1997) (arguing that neither of the two predominant methods of inflicting the
death penalty in American jurisdictions-electrocution and lethal injection-are humane enough
to be constitutionally acceptable).
55. See, e.g., COYNE & ENTZEROTH, supra note 49, at 685. Abolitionist zealots commonly
make this point by listing groups of nations that have abolished capital punishment and those
that have retained it. The implication of the lists is that a "civilized" nation would be in more
respectable company by being in the former group. See id. at 685-86.
Most Western nations have abolished the death penalty for ordinary offenses, either
through constitutional amendment or legislation. Among the nations that have
abolished the death penalty are: Great Britain, Canada, France, the Netherlands,
Norway, Mexico, Italy, Austria, Denmark, Luxembourg, Germany, Spain, Iceland
and Switzerland. Nations which join the United States in imposing the death
penalty include South Africa, China, Egypt, Iraq, Iran and Singapore.

Id. at 686 (footnotes omitted).
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long delays (#17); and the stress on the victim's relatives (#18). I even
have an additional reason that I did not list because it must be idiosyncratic inasmuch as I have never seen it espoused by anyone else: the
end-game of capital litigation and attendant publicity have the perverse
effect of transmuting capital defendants into martyrs.
The dramatic inroads that LWOP alternatives make into support for
the death penalty for the above-mentioned reasons can be used to
validate the conclusion that support for the death penalty in the United
' and that the public is
States in the abstract is "shallow and shaky,"56
quite "ambivalent" about capital punishment. 7 A more accurate
analysis, though, is that there are three distinct segments of public
opinion regarding capital punishment in the abstract: about one-quarter
of the populace who align themselves with the pro-death zealots; 8
about one-fifth who side with the abolitionist zealots;59 and slightly
more than one-half who are ambivalent. This ambivalent group views
capital punishment as a viable option, but does not, in the abstract,
prefer it over alternatives. But before we conclude that the ambivalent
majority is in reality against capital punishment despite its
much-trumpeted abstract support, we need to examine a third level of
public support for capital punishment. Once we begin to examine
sentencers' actual behavior in highest condemnation cases, rather than
hypothetical responses to polling questions, it becomes clear that
sometimes the ambivalent majority does consistently prefer death over
LWOP, the next harshest currently available option.
C. The Particular,Highest Condemnation Cases Level:
Strong Allegiance Based on Retribution
1. A Seeming Anomaly
Death rows in the United States continue to expand.' This expansion occurs even in states where jurors are given the sentencing power,
56. Bowers, supra note 7, at 81.
57. See, e.g., HAINES, supra note 1,at 164 (noting the "well-documented ambivalence that
already exists in the United States"); Greenberg, supra note 33, at 1675 (noting the "very deep
ambivalence that Americans feel about capital punishment").
58. See Bowers, supra note 7, at 81 ("[S]urveys have found that as few as one in four
people are staunch death penalty advocates who will accept no alternative....").
59. See id. at 88-89 (in 11 states in which Amnesty International polls were conducted the
percent opposing capital punishment in the abstract ranged from 13% to 25% with a median of
17.3%) (displaying data in Table I).
60. Fairly consistently, about 300 people have been added to death rows each year in the
United States in the past few years. See Ian Brodie, Texas Accused of 'Assembly Line' Rush on
Death Row, THE TIMES OF LONDON. May 26, 1997, availablein 1997 WL 9206368 (reporting
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and are provided with an LWOP sentencing alternative.6 ' In principle,
this is difficult to understand in light of public responses to the LWOP
alternatives polling questions. One would think that since a sizable
portion of the public is more supportive of LWOP alternatives than
capital punishment, and since a jury's sentence of death in every
jurisdiction must be unanimous,62 the probability would be high that at
least one member of the public who prefers the LWOP alternative would
end up on every capital jury. Such persons would not be challengeable
for cause under the Witherspoon63 doctrine because they would not
express the position that they could never impose capital punishment in
any case.' The presence of even one such juror on the panel would
seem likely to subvert the unanimity required to impose a death
sentence.
There are several possible explanations for the seeming anomaly that
some defendants continue to be sentenced to death even in jurisdictions
where jurors are given the LWOP alternative. One possibility is that the
death-sentenced defendants are simply unlucky in not getting at least
one stalwart LWOP-preferring juror on the panel. Another possibility is
that jurors do not really believe that LWOP means incarceration for life
without any possibility of parole, and opt for execution as the next-best
incapacitative alternative.65 A third possibility is that the real effect of

this fact); End Death-Row Roulette, USA TODAY, Feb. 6, 1997, at 12A, available in 1997 WL
6993805 (reporting this fact in an editorial).
61. See Simmons v. South Carolina, 512 U.S. 154, 167 n.7 (1994) (noting that as of 1994,
26 states employed juries in capital sentencing and provided for LWOP as an alternative). The
Court noted that in 17 of those, including such active death penalty states as Alabama,
California, Louisiana, and Missouri, the jury is expressly "informed of the defendant's
ineligibility for parole." See id. Eight other states allowed the jury to specify whether the
defendant should be eligible for parole, including such active death penalty states as Georgia,
Oklahoma, and Tennessee. See id.
62. See David McCord, Judging the Effectiveness of the Supreme Court's Death Penalty
JurisprudenceAccording to the Court's Own Goals: Mild Success or Major Disaster?,24 FLA.
ST. U. L. REv. 545, 562 n.85 (1997) (collecting state statutes to this effect).
63. Witherspoon v. Illinois, 391 U.S. 510 (1968).
64. See id. at 519.
65. See, e.g., William Bowers, CapitalPunishment and Contemporary Values: People's
Misgivings and the Court's Misperceptions, 27 L. & SoC'Y REV. 157, 169-70 (1993) (finding
through interviews of capital jurors that a third of them thought that unless sentenced to death,
convicted murderers were usually freed in 15 years or less); James Luginbuhl & Julie Howe,
Discretion in Capital Sentencing Instructions: Guided or Misguided?, 70 IND. L.J. 1161, 1178
(1995) ("The jurors we interviewed who had sentenced a defendant to death had a strong belief
that defendants who have murdered and are not sentenced to death spend a relatively short time
in prison."). This misperception exists even where the jurisdiction has an LWOP statute. See,
e.g., Fogarty, supra note 23. Although LWOP is available in Iowa, results of a new "Iowa Poll"
shows that "a majority of Iowa adults-60 percent-have the notion that most prison inmates
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the Witherspoon doctrine is to exclude not only hard-core capital
punishment opponents, but also more moderate ones, thereby insuring
death-leaning juries.' A fourth possibility is that jurors mistakenly
believe that the death sentence is legally required once the aggravating
circumstances are found.67 If any of these factors (or any combination
of them) constitute the explanation for the seeming anomaly, then we
would expect complete unpredictability concerning which cases will
result in death sentences, i.e., the cases that seem from a common sense
perspective to be the worst would be no more likely to result in a death
sentence than seemingly less heinous cases. But as I will show shortly,
such randomness has never been true, either before or after Furman."
Without denying some partial explanatory power to the factors just
mentioned, a much more powerful and straightforward explanation for
the seeming anomaly is that jurors are actually able to easily recognize
and respond consistently to highest condemnation cases. In such cases,
virtually any juror who is not Witherspoon-excludable will vote for a
death sentence even if, in the abstract, the person prefers the LWOP
alternative. Before attempting to prove this point, I would like to
provide an example of what I mean by a "highest condemnation case"
to provide concrete context for the discussion.
2. A Prototypical Highest Condemnation Case
Novelist and reporter John Gregory Dunne recently wrote a haunting
article about the crimes of John Lotter and Thomas Nissen in a sparsely

who have been convicted of first-degree murder in Iowa eventually gain their freedom. That
notion is demonstrably false.").
66. See Luginbuhl & Howe, supra note 65, at 1178.
[I]t
has been shown that the process of death-qualification itself increases the
likelihood, in the jurors' view, that the defendant will receive the death penalty.
Additional data suggest that jurors who support the death penalty are more
receptive to aggravating factors and less receptive to mitigating factors than are
jurors who oppose the death penalty.

Id.
67. See id. at 1172-73 (studying North Carolina death penalty jurors and finding that
approximately one-fourth of them believed that there were circumstances where the death
penalty was required, even though a jury is never required to impose a death sentence).
68. See Furman v. Georgia, 408 U.S. 238, 309 (1972) (holding, in effect, that all thenexisting capital sentences and the statutes under which they had been imposed were violative
of the Eighth Amendment because the imposition procedures were standardless, leading to
arbitrary results); infra text accompanying notes 94-98 (discussing the statistics before and after

Furman).

Published by UF Law Scholarship Repository,

19

Florida Law Review, Vol. 50, Iss. 1 [], Art. 5
FLORIDA LAW REVIEW

[VCol.
50

populated southeastern corner of Nebraska.69 I chose this case for
several reasons. Most importantly, it is a typical highest condemnation
case: it is not the "worst" I could have chosen, ° but bad enough to
cause one's skin to crawl, and bad enough that a prosecutor in a death
penalty state has no real choice but to seek the ultimate sanction.
Further, searching America's death rows would disclose a fair number
of the culprits who ended up there for quite similar crimes.71 The case
also has the following factors to recommend it: it is recent; Dunne
reports its details in a more in-depth manner than can be gleaned from
most appellate opinions, and the crimes were committed in Nebraska-one of the two states for which there is the best data concerning
public preferences on the abstract standard polling question and the
abstract LWOP alternatives.
Dunne describes Nissen and Lotter as follows:
Violence is the way stupid people try to level the
playing field. Lotter and Nissen: their sociopathic curricula
vitae were so similar as to be almost interchangeable.
Psychiatric instability, tumultuous family lives, absentee
parents, trigger tempers, suicidal tendencies, foster homes,
a fascination with lethal objects, juvenile detention, sexual
promiscuity, substance abuse, crime (theft and attempted
burglary for Lotter, arson for Nissen), prison.72
In December 1993, Lotter and Nissen became obsessed with proving
that their acquaintance Teena Brandon, a sexually confused teenage girl
who had been masquerading as a man, was really a female. 3 One night
at a drunken party they pulled her pants down, which proved the
point.74 But then they carried her to a car, drove her to a remote
location, and both raped her.75 Brandon filed a rape complaint against

69. John G. Dunne, The Humboldt Murders, THE NEW YORKER, Jan. 13, 1997, at 44.

70. The "worst" cases most people can think of (including me) are those of notorious
serial killers such as Theodore Bundy, Jeffrey Dahmer, and John Wayne Gacy.
71. See, e.g., Hightower v. State, 386 S.E.2d 509, 510 (Ga. 1989) (assessing death penalty
in triple homicide case); Coleman v. State, 226 S.E.2d 911,913,919 (Ga. 1976) (assessing death
penalty for case involving six homicides, a kidnapping and multiple gang rape, and robbery);
State v. Ryan, 444 N.W.2d 610, 617, 620-21 (Neb. 1989) (assessing death penalty in case
involving double homicide, one of a child and the other a particularly gruesome torture death
involving sexual assault); State v. Williams, 287 N.W.2d 18, 21-23 (Neb. 1979) (assessing death
penalty in case involving double homicide, four rapes and one attempted murder).
72. See Durne, supra note 69, at 55-56.
73. See id. at 55.
74. See id.
75. See id.
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them.76 They threatened to kill her, then formulated a murder plan and
tried unsuccessfully for a week to locate her.77 Finally, on New Year's
Eve, they got a tip on her whereabouts.78 Lotter stole his father's knife,
two pairs of work gloves, and a friend's handgun.79 As he and Nissen
were driving to the isolated farmhouse where Brandon was staying, the
following conversation occurred.
Question to Nissen from the special prosecutor: "As you
drove to Humboldt from Falls City that night, was there any
discussion along the way of what was going to happen once
you got there?"
Answer from Nissen: "Me and John Lotter talked about
killing Teena Brandon, and I told John Lotter... that if he
shot Teena Brandon and there was other people around, that
the other people would have to be killed also."80
When the two arrived at the farmhouse, they found Teena
Brandon-and three other people: young mother Lisa Lambert and her
infant son Tanner, and Lambert's young male friend Philip DeVine.81
Lotter and Nissen-it is unclear exactly who did what as between the
two of them-placed the gun under Teena Brandon's chin and fired,
shot another bullet into her brain, and stabbed her in the liver; fired two
bullets into Lisa Lambert's brain and one that passed through the side
of her chest; and fired one bullet into DeVine's brain.82 All of the head
shots were fired from close range, execution style. 3 In leaving the
three dead bodies, Lotter and Nissen also left the door ajar in the bitter
cold, with baby Tanner lying in the crib.84 They then drove back home
(throwing the murder weapons and gloves off a bridge and onto an
ice-covered river where the police later found them) and went to
sleep. 5 The only saving grace of the story is that the Tanner's grandmother happened to stop by her daughter's house in time to save the
baby from freezing to death.86
76. See id.
77. Id. at 56.
78. Id.
79. See id.
80. Id. (This account of the conversation was provided by Nissen, who eventually plea
bargained for a life without parole sentence in exchange for his testimony supporting the state's
death sentence case against Lotter.).
81. See id. at 48.
82. Id.
83. See id.
84. Id. at 47-48.
85. Id. at 58.
86. Id. at 47-48.
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Several factors earmark this as a highest condemnation case: multiple
victims; execution-style slayings; multiple wounds; premeditation;
related kidnapping and rape of Brandon; motive of thwarting the justice
system by eliminating Brandon as a witness in the rape case, and of
eliminating Lambert and DeVine as witnesses of the murder of Brandon;
prior criminal records of both perpetrators; and the callousness of
leaving the baby unattended in a freezing house. 7 Even though
Nebraskans have expressed an abstract preference for LWOP+R over
capital punishment,88 I have no doubt that a large majority of them
approved of the judge's sentence89 of death for Lotter-and rued the
fact that Nissen escaped the ultimate sanction by striking a deal to
testify against Lotter in exchange for an LWOP sentence. Indeed, a
non-death sentence would have seemed aberrational. It is important to
now examine what it is about highest condemnation cases that makes a
death sentence seem to sentencers like the only correct one among the
currently available options.
3. The Consistent Reaction of Sentencers to
Highest Condemnation Cases
The consistency of sentencers in choosing death in highest condemnation cases has been obscured by the oft-repeated claim of abolitionist
zealots that the system of capital punishment in the United States
operates so "freakishly" as to render receipt of a death sentence as
unpredictable as being struck by lightning.' The evidence is clear,
however, that if any freakishness inheres in the system, it manifests
itself at the lower culpability ranges, not at the higher ones: sentencers
clearly recognize and unambiguously respond to the highest condemnation cases with death sentences.9 The most painstaking research in this
87. See, e.g., infra notes 449-50 and accompanying text; supra text accompanying note
88 (noting a few of the factors identified by Professors Baldus, Woodworth, and Paluski in
David C. Baldus et al., Law and Statistics in Conflict: Reflections on McClesky v. Kemp,
reprinted in COYNE & ENTZEROTH, supra note 49, at 148).
88. See supra text accompanying notes 29-30.
89. In Nebraska, sentencing in death penalty cases is done by a judge or panel of judges.
See NEB. REV. STAT. § 29-2520 (1996).

90. The most commonly quoted formulation of this proposition is that of Justice Stewart,
"These death sentences are cruel and unusual in the same way that being struck by lightning is
cruel and unusual." See Furman v. Georgia, 408 U.S. 238, 309 (1972) (Stewart, J., concurring);
see also RAYMOND PATERNOSTER, CAPITAL PUNISHMENT IN AMERICA xv (1991) ("[A]
substantial number of death sentences continue to be imposed in a fashion that can only be
described as 'freakish.' "); Domer, supra note 34, at 784 ("[the death penalty system] is no more
than a lottery .... "); Carol S. Steker & Jordan M. Steker, Sober Second Thoughts: Reflections
on Two Decades of ConstitutionalRegulation of CapitalPunishment, 109 HARv. L. REv. 355,
358 (1995) (quoting PATERNOSTER, supra, at xv).
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area was done by Professors Baldus, Woodworth and Pulaski, who
intensively analyzed hundreds of Georgia homicide cases in both the
pre-Furman and post-Furman eras.92 These researchers used over 150
case variables to assign one of six "case culpability levels" to 483
Georgia homicides from 1973 to 1978. 93 Below is a chart of their
results:"
A. Case Culpability Level from

B. Death-Sentence Rate

1

.02 (6/276)

2

.14 (9/65)

3

.38 (18/47)

4

.65 (22/34)

5

.85 (23/27)

6

1.00 (34/34)

1 (low) to 6 (high)

What stands out here is that in Level Six cases the death penalty
sentencing rate was 100%."5 The rate at Level Five was almost as high
(85%).' And even the rate at Level Four was well over half (65%). 97
The researchers performed the same study on 293 pre-FurmanGeorgia
homicide cases and also found a 100% death penalty sentencing rate in
Level Six cases: ten out of ten.98
91. While attending a large and intensive seminar for the death penalty defense bar and
expert witnesses, I learned that it is an article of faith among that community that, given enough
time and resources, they would never lose the penalty phase of a capital case. And, indeed,
sometimes even the seemingly most despicable defendants do manage to push the right buttons
to get unexpected reprieves from the death penalty. See, e.g., Gary Goodpaster, The Trialfor
Life: Effective Assistance of Counsel in Death Penalty Cases, 58 N.Y.U. L. REV. 299, 300-01
(1983) (recounting how one defendant who had committed twelve robberies, two maimings, and
three murders in an eight-hour span was spared by the jury after it heard heart-wrenching
mitigation evidence). Still, though, this capital defense community belief is really an article of
faith rather than an accurate description of the real world. Surely the figures cited infra notes
94-98 and accompanying text are not explicable solely, or even primarily, on the basis that the
worst offenders consistently ended up with the worst legal representation.
92. See DAVID C. BALDUS ET AL., EQUAL JUSTICE AND THE DEATH PENALTY (1990).
93. See id. at 44, 84-92.

94.
95.
96.
97.
98.

Id. at 92.
Id. (finding 34 Level Six cases with 34 death sentences).
Id. (finding 27 Level Five cases with 23 death sentences).
Id. (finding 34 Level Four cases with 22 death sentences).
See id. at 84-85.
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In studying the Georgia cases the researchers identified twenty
aggravating factors that had the most tendency to result in death
sentences." Nineteen of the factors were quite commonsensical and
supportable."° Among them were: the murder involved multiple shots
or stab wounds; the defendant had a prior record for murder; the murder
incident also involved armed robbery, rape, or kidnapping with bodily
injury; the murder was for hire; the defendant was a prisoner or escapee
at the time of the murder; the defendant killed two or more victims; the
defendant's motive was to collect insurance; or the defendant physically
tortured the victim before the killing.' The presence of more than one
of these factors in a given case, of course, even more dramatically
increases the likelihood of a death sentence." 2
I recently performed a much more modest study of twenty-five
Georgia death sentence cases from the mid-1980s and early 1990s."
I found that in all of the cases but one, at least one of six "exacerbaters"
was present: (1) the defendant employed a method of killing that is
particularly repulsive because he inflicted more damage than seemed
necessary to cause death (fifteen cases); (2) the defendant was on a
crime spree in which serious crimes other than the homicide that
resulted in the death sentence were committed (seven cases); (3) there
were multiple victims (six cases); (4) the defendant also kidnapped and
raped his victim (four cases); (5) defendant had a serious pre-existing
criminal record such that the homicide that resulted in the death
sentence clearly indicated that defendant had not learned his lesson
(three cases); and (6) the victim was a child (two cases)." 4 Nine of the
cases involved two exacerbaters, and one involved three. 5 Unlike
Baldus, Woodworth and Pulaski, I did not determine whether there were
similarly aggravated cases for which defendants did not receive death
sentences. But the aggravating factors that I found in the more recent
sample of cases is quite consistent with those found by those researchers
in their earlier study.
99. Baldus et al., supra note 87, at 148.
100. The one factor that is not commonsensical is that killers of white victims are
significantly more likely to receive death sentences than killers of black victims where the
circumstances of the crime and the characteristics of the defendant seem effectively indistinguishable. See id. (variable 30). This finding, of course, provided the basis for the well-known
argument that the death penalty was racially discriminatory, that the Supreme Court narrowly
rejected in McCleskey v. Kemp, 481 U.S. 279, 298 (1987).
101. See Baldus et al., supra note 87, at 148. For a more detailed listing and explanation
of these factors, see infra note 450 and accompanying text.
102. See infra note 450.
103. See McCord, supra note 62, at 582-90.
104. See id. at 583-84.
105. See id. at 587 (depicting all 25 cases in a table).
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An abolitionist would undoubtedly point out that the number of
death-eligible cases in the lower Levels of case culpability in the
Baldus, Woodworth and Pulaski study significantly outnumber those in
Levels Five and Six, and argue that the highest condemnation cases are
atypical in explaining the operation of capital punishment. To the
contrary, I believe that the highest condemnation cases have the most
explanatory power concerning the public's urge toward capital punishment. Highest condemnation cases have a powerful twofold effect. First,
they tend to be the most highly publicized cases, and thus certainly play
a highly significant role in the development of the strong public
sentiment in support of the death penalty in the abstract."° Second, at
the level of specific cases, these crimes are the ones that can consistently cause sentencers to abandon whatever preference they may have for
an imprisonment alternative. Indeed, slightly more than half of all the
death sentences imposed during the 1973-78 period studied by Baldus,
Woodworth and Pulaski were in Level Five and Six, even though those
cases comprised only one-eighth of the death-eligible cases. 7 It is
necessary to focus on these cases in trying to formulate an alternative
to capital punishment because if an alternative would be acceptable in
the worst-case, highest condemnation scenario, then it should be even
more palatable in less heinous cases.

106. See Edmund R McGarrell & Maria Sandys, The Misperception of Public Opinion
Toward Capital Punishment:Examining the SpuriousnessExplanation ofDeath Penalty Support,
AM. BEHAV. SCIENTIST, Feb. 1, 1996, available in 1996 WL 12941064 (positing "pluralistic
ignorance" regarding the death penalty in that neither the public nor the legislators understand
that neither of them actually prefer capital punishment to available alternatives, and then noting
one of the reasons for this ignorance).
Sensationalism sells and thus the most heinous crimes are likely to receive the most
media attention. Not surprisingly, some capital cases embody the desired fodder for
the evening news reports. As such, people have a distorted view of the typical
capital case, and they generalize from the atypical case in forming an attitude
toward the death penalty....
Again, the media play a critical role by focusing on the atypical, most brutal
crimes. No one who watches television or reads a newspaper is immune to daily
crime reports. The most angered citizens are likely to make their views known to
their representatives. The legislators, acting on a biased sample of the most vocal
citizens, turn to an endorsement of capital punishment as a means to curb violence,
thus overestimating the public's support for capital punishment.
See id.
107. See BALDUS Er AL., supra note 92, at 92.
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4. What Explains Death Sentence Consistency in

Highest Condemnation Cases?
a. On Having Cake and Eating It Too
Generally speaking, the American public wants its criminal punishment system to simultaneously vindicate all of the traditional justifications for punishment' 8-retribution, incapacitation, general deterrence,
specific deterrence, and rehabilitation." 9 Of course, the public is bound
to be disappointed in this aspiration because of conceptual conflicts
among the justifications. One major conflict is between retribution and
rehabilitation: the more effort and expense we devote to rehabilitative
efforts, the less retributive the punishment seems. Another important
conflict is between general deterrence and the more defendant-specific
justifications of incapacitation, specific deterrence, and rehabilitation. On
one hand, for a serious crime general deterrence could well demand
prolonged punishment for an offender who does not warrant it under the
108. See JOHN J. DluO, GOVERNING PRISONS: A COMPARATIVE STUDY OF CORRECTIONAL MANAGEMENT 259 (1987).
Traditionally, Americans have wanted a criminal justice apparatus that
apprehends and visits harm upon the guilty, makes offenders more law-abiding and
virtuous, dissuades would-be offenders from criminal pursuits, invites most convicts
to return to the bosom of the community they offended, and achieves these ends
in a civilized and financially manageable way. Of the various components of the
criminal justice system, only corrections has been expected to somehow embody
most of these ends. There is, of course, no clear way to maximize each end
simultaneously.
Id.
109. Some commentators would include other justifications for punishment in the list. For
example, Professor Greenawalt includes "norm reinforcement"-practices of punishment
calculated to "reinforce community norms by affecting the dictates of individual consciences."
Kent Greenawalt, Punishment, in 4 ENCYCLOPEDIA OF CRIME AND JuSTI E 1336, 1340 (Sanford
M. Kadish ed., 1983). I elect not to include norm reinforcement in this discussion because that
justification has more power with respect to crimes that are allegedly "victimless" than to crimes
like first degree murder. Presumably anyone who needs to be told that first degree murder is
wrong is so warped in his thought processes that the reminder will not do any good. Professor
Greenawalt also includes "vengeance," a utilitarian concept that is distinguishable from
retribution in that "vengeance, is not posited on the belief that the offender deserves the
punishment, but rather that "formal punishment can also help increase [punishment's
proponents'] sense of respect for the law and deflect unchanneled acts of private vengeance."
See id. at 1341. I also elect not to make vengeance a justification to be discussed separately
because the state is so firmly in control of the processes of punishment that private acts of
vengeance seem highly impractical. Indeed, in states that do not have the death penalty one does
not hear of the victim's supporters storming the jails and prisons to physically extract the
offender and administer private vengeance.
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more individualized justifications. For example, a mercy killer who has
ended a loved one's suffering at the deceased's urging makes an
excellent example for general deterrence purposes even though such an
offender probably needs little or no punishment from the perspective of
the more individualized justifications. On the other hand, for a minor
offense general deterrence could counsel slight punishment for an
offender who is still quite in need of punishment under the three
individualized justifications. I have been told by veteran defense lawyers
that hard-core criminals seem psychologically incapable of obeying any
criminal law, so that a relatively petty offense like driving without a
license
is often quite predictive of more serious criminal propensi110
ties.
Because the justifications for punishment often clash, for crimes
below the level of highest condemnation offenses, public opinion
concerning why society should punish, and how severely, is unavoidably
fragmented. But I will attempt to demonstrate in the next subsections
that as to highest condemnation murder cases, there is a substantial
uniformity of public sentiment about why society should punish: to
incapacitate and retribute."' Further, there is a near consensus about
how severely such crimes should be punished: as harshly as a society
can while still calling itself "civilized."
b. Incapacitation
Incapacitation is clearly a major concern of death penalty jurors."'
A death-eligible convict has committed at least one horrible murder, and
jurors quite understandably do not want the offender to be in a position
to do it again. Death is the surest incapacitation: it eliminates the
possibility of the defendant murdering again inside prison walls, and in
the outside world should the defendant ever be on the loose again due
to parole, executive clemency, or escape. LWOP is a potent, but not
perfect substitute for death: LWOP negates the possibility of parole, but
cannot assure against the defendant's murdering while inside the prison,
or after receiving executive clemency, or escaping. Since anecdotal
evidence indicates that the danger most sentencers are most concerned

110. Interview many years ago with veteran defense-lawyer-turned-prosecutor Beryl I.
Dulsky, thereafter confirmed in conversation with several defense lawyers.
11. See infra notes 112, 115, 116 and accompanying text.
112. See J. Mark Lane, "Is There Life Without Parole?":A Capital Defendant's Right to
a Meaningful Alternative Sentence, 26 LOY. L.A. L. REV. 327, 336 (1993) ("[O]ne of the
primary concerns of the capital jury is the ability or willingness of the state to adequately
incapacitate the defendant.").
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about is release via parole n s -the very danger LWOP is designed to
eliminate-I think the incapacitative urge is likely of secondary
importance in LWOP jurisdictions to the retributive impulse, to which
I now turn my attention.
c. Publicly Accepted Retributivism
Whether there is a morally legitimate basis for retribution as a
justification for punishment-and if so, what-has been the subject of
intense debate among philosophers.114 I think only philosophers would
113. See id. The author reviewed the transcripts of every available death penalty case from
1973 to 1990 in Georgia, a total of 280. See id. at 335. He found that juries ask questions about
the defendants' potential eligibility for parole in 25% of those cases. See id. Lane also plausibly
asserted, "Because juries are not necessarily informed of their right to ask questions, this figure
probably represents a very conservative estimate of the extent of jury concern over parole in
capital trials." Id. at 336. Lane found consistency in the jurors' concerns:
The questions that juries ask are remarkably similar from case to case. Typically,
they either send a note to the judge or return to the courtroom to ask quite directly
whether there is a possibility that the defendant will be released if they sentence
him to life imprisonment.... The entire thrust of the problem is illustrated by one
very typical question that the jury presented to the judge in Willie James Hall's
1989 capital sentencing proceeding-the jury wanted to know, quite simply: "Is
there life without parole?"
Id. (footnote omitted).
114. Opponents of retribution can be divided into religious opponents, who reject retribution
on the basis of the overriding value of mercy, and secular opponents, whom I classify as
"philosophers," who are usually consequentialists/utilitarians. (I will discuss the views of
religious opponents of retribution later, see infra text accompanying notes 141-49.) As to the
consequentialist opponents of retribution, perhaps their primary spokesperson is the utilitarian
philosopher Jeremy Bentham: "But all punishment is mischief: all punishment in itself is evil.
Upon the principle of utility, if it ought at all to be admitted, it ought only to be admitted in as
far as it promises to exclude some greater evil." Jeremy Bentham, An Introduction to the
Principlesof Morals andLegislation, in JEREMY BENTHAM & JOHN S. MILL, THE UTITARrANS
162 (1961). Since Bentham, consequentialists have consistently claimed that either retributivism
is itself essentially consequentialist in nature, or that it is an empty shell with no supporting
justificatory moral principle beyond the mere tautological assertion that hurt deserves hurt. See,
e.g., MICHAEL S. MOORE, LAW AND PSYCHIATRY: RETHINKING THE RELATIONSHIP 242-43
(1984) (quoting Hugo Bedau, Retribution and the Theory of Punishment, 75 J. PHIL. 601
(1978)).
Either he appeals to something else--some good end--that is accomplished by the
practice of punishment, in which case he is open to the criticism that he has
nonretributivist, consequentialist justification for the practice of punishment. Or his
justification does not appeal to something else, in which case it is open to the
criticism that it is circular and futile.
Id. (footnote omitted).
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be obtuse enough to believe it is difficult to justify the retributive
impulse. I will not rehash their discussion, primarily because my goal
is an instrumental one-to propose a non-death alternative that has a
chance of success in the political arena. For this purpose, I need to deal
with the public's actual beliefs, not beliefs that philosophers find
preferable. I think the "publicly accepted" version of retribution includes
two precepts: (1) that what is deserved for a criminal act is punishment
that is in proportion to the seriousness of the act; and (2) that punishment has an important expressive function. Each of these precepts
deserves some explanation.
The first precept is the basic definition of retribution." 5 Unpacking
it, the "deserved" portion is premised on a belief in freewill and a
rejection of rigid determinism. While most people recognize the obvious
fact that some members of society find themselves in more difficult
circumstances than others due to heredity, environment, and sheer bad
luck, the ambivalent majority believes that when push-comes-to-shove,
human beings are responsible for their own actions." 6 There are a few

While retributivists have claimed that retribution does involve a moral principle that is not
a mere tautology, consequentialists have purported to debunk each such theory. See, e.g., J.L.
Mackie, Retributivism: A Test Case for Ethical Objectivity, reprinted in PHILOSOPHY OF LAW
677, 679-82 (Joel Feinberg & Hyman Gross eds., 5th ed. 1995) (listing eight justifications
asserted for retribution-repayment, satisfaction, fair play, placation, annulment, denunciation,
respect for the dignity of the criminal, and the criminal has a right to be punished-and finding
them all to be unsatisfactory). Despite this, Mackie does concede that, while he does not find
any intellectual power in retributive theory, there does seem to be some raw emotional basis for
it: "Though retributive principles cannot be defended, with any plausibility, as allegedly
objective moral truths, retributive attitudes can be readily understood and explained as sentiments
that have grown up and are sustained partly through biological processes, and partly through
analogous sociological ones." Id. at 684.
A collateral issue in this debate about retributivism is, assuming there is some acceptable
moral basis for it, with what emotions (if any) should those inflicting the punishment act? Is it
acceptable for the punishers to indulge in emotions such as hatred of the offender and enjoyment
for his suffering, or must the punishment be assessed and administered dispassionately? For a
review of this debate, see Joshua Dressler, Hating Criminals: How Can Something that Feels
So Good Be Wrong?, 88 MIcH. L. REV. 1448 (1990) (book review). Professor Dressler comes
out on the side of mercy and forgiveness and against hatred of criminals. See id. at 1473. For
an argument that properly directed outrage can be a legitimate component of the death
sentencing process, see Samuel H. Pillsbury, Emotional Justice: Moralizing the Passions of
CriminalPunishment, 74 CORNELL L. REv.655, 685-93 (1989).
115. See Greenawalt, supra note 109, at 1338 ("In simple retributivist theory, practices of
punishment are justified because society should render harm to wrongdoers; only those who are
guilty of wrongdoing should be punished; and the severity of punishment should be proportional
to the degree of wrongdoing....").
116. See, e.g., Austin Sarat, Violence, Representation,and Responsibility in CapitalTrials:
The View from the Jury, 70 IND. L.J. 1103, 1128 (1995) (noting that jurors in a death penalty
case, "voiced a strong desire to fix personal responsibility on the defendant, to make him a
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people who are rigid, full-blown determinists, but I think they constitute
a relative handful of the populace composed of psychiatrists, social
workers, professors, and erstwhile prominent-but now vanishing-liberal politicians.
The "punishment" portion of my common sense definition asserts
that what the wrongdoer deserves is not to be rewarded, nor ignored, but
punished. This entails the belief that for a response to qualify as
"punishment," it must be intended to cause unpleasant consequences to
the criminal. Put bluntly, punishment should cause the criminal to
suffer--otherwise, the punishment is a non-response, or, even worse, a
reward. The idea that punishment must be intended to cause unpleasant
consequences seems to most people as simply a part of the natural order
of things. Unpleasant consequences for crimes is a particular application
of a very general insight about the way the world is supposed to-and
often does-work: good behavior engenders good consequences while
bad behavior generates bad consequences. Most of us learn as children
that good kids get more toys; bad kids get sent to their rooms without
supper. At school, we quickly realize that students who behave and do
their homework get smiles from the teacher and better grades; misbehaving shirkers have to do detention and flunk out. As we move into the
workforce, we soon understand that if we do our jobs well we get raises
and 7promotions, and if we do not we get fired. And so on and so
1

on.1

Why should society's response to criminals follow any different
pattern than unpleasant consequences for bad behavior? Sir James
Fitzjames Stephens articulated a thought over a century ago that, I
believe, still expresses the sentiment of the ambivalent majority:
The doctrine that hatred [of the criminal] and vengeance
[upon the criminal] are wicked in themselves appears to me

moral agent capable of being held to account for what otherwise seemed unaccountable
actions"); Scott E. Sundby, The Jury as Critic.. An Empirical Look at How Capital Juries
Perceive Expert and Lay Testimony, 83 VA. L. REV. 1109, 1139 (1997) ("In sum, experts'
explanations of human behavior that run contrary to notions of free will are hard to sell to the
jury."); see also Anthony V. Alfieri, Mitigation, Mercy, and Delay: The Moral Politics of Death
Penalty Abolitionists, 31 HARV. C.R.-C.L. L. REv. 325, 347 (1996) (abolitionist notes that
deterministic mitigation strategies "consistently falter" because the strategy "suppresses the norm
of moral agency").
117. Of course, the world does not always work this way-sometimes "[God] sendeth rain
on the just and on the unjust." Matt. 5:45. Even worse, sometimes the rain seems to fall only
on the unjust, prompting the lament, "Wherefore doth the way of the wicked prosperT" Jer.12:1.
But when that happens, we believe it's "not fair;" that is, we do not reject the correspondence
between actions and consequences as an incorrect paradigm, but rather conclude that the
paradigm has temporarily malfunctioned.
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to contradict plain facts, and to be unsupported by any
argument deserving of attention. Love and hatred, gratitude
for injuries, imply
of vengeance
for benefits, and the desire
and concave.,
each other as much as convex
The "in proportion" aspect of the definition includes the beliefs that
it is possible to specify both the seriousness of the offense and the
harshness of the punishment, and that the harshness of the punishment
should increase in accordance with the gravity of the offense. One need
look no further than every criminal code in the country for validation of
this insight: each code is constructed so that severity of punishment
increases in tandem with the perceived severity of the criminal
conduct." 9
I cannot definitively prove that the ambivalent majority believes in
retribution as I have just explained it. But my life experience tells me

that for most people, such a belief is virtually instinctual. Indeed, even
if one is skeptical of the validity of retribution from a deontological
perspective, some recent scholarship makes a powerful argument that

retribution is the most persuasive consequentialist justification for
punishment."
118. 2 JAMES F. STEPHEN, A HISTORY OF THE CRIMINAL LAW OF ENGLAND 82 (1883),
reprintedin JOSHUA DRESSLER, CASES AND MATERIALS ON CRIMINAL LAW 29 (1994).
119. See, e.g., IOWA CODE § 902.1 (1996) (LWOP for "Class A" felony, of which there are
three: first-degree murder (id. § 707.2), first-degree sexual assault (id. § 709.2), and first-degree
kidnapping (id. § 710.2). Cf. IOWA CODE § 902.9 (stair-stepped sentence reductions for "Class
B," "C," and "D" felonies. An example of a "Class D" felony is involuntary manslaughter, see

id. § 707.5).
120. An interesting utilitarian perspective from the natural sciences is that of a biologist in
LYALL WATSON, DARK NATURE: A NATURAL HISTORY OF EVIL 81 (1996). Watson reports that
in a noted experiment, political scientist Robert Axelrod sought to answer the question, "When
should an individual cooperate, and when should an individual be selfish in an ongoing
interaction with another person?" Axelrod created an extended form of the computer game
"Prisoner's Dilemma," and invited experts from several walks of life to submit programs that
would result in the soundest long term strategy. He discovered that the simplest program won:
The program was called 'lit for Tat." It had only two rules. "On the first move,
cooperate. And on each succeeding move do what your opponent did on the
previous move." In practice what this means is a strategy in which you are never
the first to defect; but in which you retaliate after your opponent has defected; and
that you forgive that opponent after one act of retaliation.... Tit for Tat is a
robust program which, once running, is almost impossible to stop. And because it
is so simple in its instruction, it provides the perfect vehicle for genetic inheritance.
Even bacteria are capable of (understanding and acting upon it].
Id. This finding may well have direct implications for our system of criminal justice:
[Tit for Tat] showed that measured retaliation had a positive and cumulative effect
that always ended in greater cooperation. And it raised the fascinating possibility
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The second precept of retribution is that it contains an expressive
component. The human species has an unquenchable compulsion to
communicate. Thus, it would not be surprising if a part of the function
of such a fundamental endeavor as the criminal justice system was to
communicate something.'21 The most widely recognized communicative aspect of the system is the hoped-for general deterrence message:
Do not do what that malefactor did or you will suffer the same
unpleasant consequences. But another important communicative function
is to invalidate the offender's wrong value choices. As Professor Dan
Kahan explains:
The distinctive meaning of criminal wrongdoing is its
denial of some important value, such as the victim's moral
worth.
that we social creatures... might intuitively appreciate the cost benefit of icy
retaliation.... Perhaps our fondness for the idea of just retribution is a sound one,
based on long evolutionary experience. It is possible that the satisfaction it gives
us, the spiritual fulfillment it seems to bring, despite the pain, is an adaptive
response. Revenge makes sense, it feels right, simply because at some level we
recognize that it also brings long-term stability to competitive rivalries.... We
ignore such passions [for revenge) at our peril, and ought to think twice about
dismissing revenge as "sterile" or somehow unseemly. We lost something of value,
a pattern that made evolutionary sense, when we decided to make justice remote
and impersonal. Perhaps we should think again and restore once more the old
notion of "just deserts," of measured retribution that is satisfying and comprehensible to all concerned, because it is totally appropriate to the crime.
Id.
Another interesting effort to justify retribution on utilitarian grounds is found in Paul H.
Robinson & John M. Darley, The Utility of Desert, 91 Nw. U. L. REv. 453, 454 (1997). The
authors argue that, "[Tihe influences of social group sanctions and internalized norms are the
most powerful determinants of conduct, more significant than the threat of deterrent legal
sanctions." Id. at 471. The criminal law has a "central role" in creating the context within which
social group ideals and internalized norms are developed. Id. Accordingly, a criminal law with
moral credibility-one that punishes only those who are felt to deserve it and to the correct
degree--can have positive utilitarian benefits. Id. at 477. The authors summarize their thesis as
follows:
[W]hile we argue that society ought to assign criminal punishments on essentially
just desert grounds, our arguments are based on purely utilitarian considerations.
We argue that, because it promotes forces that lead to a law-abiding society, a
criminal law based on the community's perceptions of just desert is, from a utilitarian perspective, the more effective strategy for reducing crime.
Id. at 454.
121. See Dan M. Kahan, What Do Alternative Sanctions Mean?, 63 U. CHI. L. REV. 591,
594 (1996) ("Does it make sense to conceive of punishment as a language? Many observers in
many different places and at many different times have concluded that it does.").
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Under the expressive view, the signification of punishment
is moral condemnation. By imposing the proper form and
degree of affliction on the wrongdoer, society says, in
effect, that the offender's assessment of whose interests
count is wrong."
This expressive value of punishment is inherent in the concept of
retribution: "The proper retributive punishment is the one that appropriately expresses condemnation and reaffLrms the values that the wrongdoer denies."'2
Not only does our species have a compulsion to name things-we
have a need to categorize and rank order them. Under the expressive
theory of punishment, a death sentence can well be viewed as communicating that what the highest condemnation offender did was so bad as
to fall into a different category of evil than even "standard" murders,"z which are heinous enough in and of themselves. Thus, many
commentators rightly point out that capital punishment has a large
"symbolic" component."

122. Id. at 597, 598 (footnote omitted).
123. Id. at 602.
124. A fascinating source concerning "standard" versus "extraordinary" murders is DAVID
SIMON, HOMICIDE: A YEAR ON THE KILLING STREETS (1991). In this book, journalist Simon
reports on the year he spent with the Baltimore homicide unit in 1988. The depressing litany of
homicides detailed throughout the book consists primarily of those committed during drug deals
gone bad, domestic disputes, and seemingly minor disputes among acquaintances that
inexplicably escalate. Thus, Simon says that it is "rare victims for whom death is not the
inevitable consequence of a long-running domestic feud or a stunted pharmaceutical career." Id.
at 164. But once in awhile a homicide detective gets an "extraordinary" case:
Underneath this towering pyramid of [police department] authority squats the
homicide detective, laboring in anonymity over some bludgeoned prostitute or
shot-to-shit narcotics trafficker until one day the phone bleats twice and the body
on the ground is that of an eleven-year-old girl, an all-city athlete, a retired priest,
or some out-of-state tourist who wandered into the projects with a Nikon around
his neck.
Red balls. Murders that matter.
Id. at 19. It is these "red ball" cases that hold the potential for being highest condemnation cases
in which the prosecutor may be inclined to seek the death penalty.
For an intriguing discussion of why domestic dispute homicides so rarely result in
prosecutors seeking the death penalty-and why many domestic cases are in fact more
death-worthy than prosecutors seem to think-see Elizabeth Rapaport, CapitalMurder and the
Domestic Discount: A Study of CapitalDomestic Murder in the Post-FurmanEra, 49 SMU L.
REv. 1507, 1510-19 (1996).
125. See Cass R. Sunstein, On the Expressive Function of Law, 144 U. PA. L. REV. 2021,
2022-23 (1996).
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In summary, then, the applicability of the retributive impulse to
highest condemnation cases is straightforward. First, a highest condemnation offender deserves punishment that exacts an exceedingly high
level of suffering so as to be proportionate to the severity of the crime.
Because the prospect of being executed, and the actual extinguishment
of one's life by execution, can be expected to generate a high level of
suffering in the offender, death is an acceptably proportionate punishment. Second, the pronouncement of a sentence of death vindicates the
expressive need to separate highest condemnation offenses from the
mass of less heinous crimes, and to label those highest condemnation
crimes as demonstrating the ultimate way that criminals can violate the
rights of others.
It is little wonder that capital punishment holds such powerful sway
at the abstract "standard polling question" level, and in particular highest
condemnation cases: it feels so right based on our widespread and
deeply rooted retributive sentiments. But even if I have made a
convincing argument that capital jurors are concerned with incapacitation and retribution, I still must argue that they are not much concerned
with the other justifications for punishment-rehabilitation, specific
deterrence, and general deterrence.
d. Other Justifications Do Not
Explain Death Sentences
Rehabilitation and specific deterrence are almost certainly non-factors
in death penalty deliberations in highest condemnation cases. Highest
condemnation offenders are almost never sympathetic candidates for

Many people who oppose capital punishment would be unlikely to shift their
position even if evidence were to show that capital punishment does have a
deterrent effect. They are concerned about the expressive content of capital
punishment, not about its ineffectiveness as a deterrent (or about other
nonexpressive grounds for punishment). And many people who endorse capital
punishment would not be much moved by evidence that capital punishment does
not deter people from committing crimes. Their primary concern is the symbolic
or expressive content of the law, not aggregate murder rates.
Id.; see also Austin Sarat, Narrative Strategy and Death Penalty Advocacy, 31 HARV. C.R.-C.L.
L. REV. 353, 362 (1996) (Capital punishment currently is "a largely symbolic sanction.");
Ronald J. Tabak, Capital Punishment: Is There Any Habeas Left in This Corpus?, 27 LOY. U.
CHi. L. J. 523, 535 (1996) (quoting Montgomery County, Maryland, State's Attorney Andrew
Sonner to the effect that, "the death penalty is the symbolic, get-tough approach to crime");
Christopher J. Meade, Note, Reading Death Sentences: The Narrative Construction of Capital
Punishment, 71 N.Y.U. L. REV. 732, 736 (1996) ("[IThe death penalty represents a symbolic
attempt to create order in a world filled with chaos.").
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those essentially optimistic justifications for punishment. Let us return
to my exemplars of highest condemnation offenders-Lotter and
Nissen."2 I postulate that one would have to look long and hard to
find a sentencer who would believe that the penal system should try to
rehabilitate them." Most sentencers would reason as follows: first,
these offenders are probably not salvageable; second, even if they are,
there is not much point in it because even if we do not sentence them
to death, they will be in prison for the rest of their lives; and third, even
if they are rehabilitatable and there is some value in rehabilitating them
for their lives in prison, it would smack of a reward for their behavior
to spend precious tax dollars to rehabilitate them (particularly when
there are schools to be renovated, elderly people to support, veterans'
pensions to be paid, etc.).
As to specific deterrence, it is premised on giving the offender a
"taste of the bad medicine" of punishment so the offender will not want
to take the chance of tasting that medicine again once he is released into
society by committing crimes for which he could receive similar
punishment. But murderers as heinous as these two are unlikely to ever
be released, and thus specific deterrence is irrelevant. Even if Nebraska
had given the judge an alternative sentencing option that would permit
release, I can hardly conceive that a judge would ever want to see Lotter
and Nissen back on the street.
That leaves general deterrence. Certainly the issue whether capital
punishment has a general deterrent effect has long been an important
and hotly-debated issue in the larger societal debate."= Thus, it is
possible that death verdicts may be motivated in significant part by
jurors' general deterrence concerns. Yet I believe that in death penalty
decisions in particular cases, general deterrence is not likely to be a
strong motivator. I base this partly on an informed hunch, and partly on
some empirical evidence. As for the hunch, during both the guilt and
sentencing phases of a capital trial, the focus is on the specific crime the
defendant committed, and the defendant's own personal characteristics.
This focus on the particular seems likely to lead jurors away from more
abstract concerns like general deterrence.
As for the empirical evidence, I offer two pieces that are supportive
of my thesis, although not definitively so. First, the increasing rate of
death sentencing that Baldus, Pulaski, and Woodworth found as the

126. See supra pt. I.C.2. (reciting the crimes committed by John Lotter and Thomas
Nissen).
127. See supra text accompanying notes 88-89.
128. For a summary of the current status of that debate, see supra note 48 and accompanying text.
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levels of heinousness increased is supportive. 29 If general deterrence
were a substantial concern, then one would expect to see little variation
in sentencing rates among the Levels: a death sentence in a Level One
case would have as much-or more-deterrent effect as one in a Level
Six case.' The second piece of evidence comes from data collected
by the Capital Jury Project.' The Project questionnaire contains the
following question: "How much did the discussion among the jurors
focus on the following topics?" The respondents are given four answer
options: "1 = great deal;" "2 = fair amount;" "3 = not much;" and "4 =
not at all."'3 The respondents then give one of these four answer
options for thirty-seven separate factors.' Unfortunately, the Capital
Jury Project has not yet tabulated the responses it has received from
hundreds of capital jurors regarding this question,' M but two researchers have tabulated the data for 114 respondents to this question in South
Carolina. 35 They discovered that the ten most discussed factors
together with their average score in death cases were the following:
"Defendant's role or responsibility in the crime"
"The way in which the victim(s) was/were killed"
"Death penalty as what defendant deserved"
"Defendant's planning or premeditation"
"How weak or strong the evidence of guilt was"
"Defendant's motive for the crime"
"Need to prevent him/her from ever killing again"
"What the law requires"
"Defendant's dangerousness if ever back in society"
"Innocence or helplessness of the victim(s)."

1.23
1.37
1.49
1.54
1.54
1.67
1.70
1.76
1.78
1.78'3

As noted above, four of the top five most-discussed factors relate to
the defendant's personal culpability. The fifth----"How weak or strong

129. See supra text accompanying notes 92-98.
130. See id.
131. See William J. Bowers, The CapitalJury Project:Rationale, Design, and Preview of
Early Findings, 70 IND. L.J. 1043, 1043 & n.1 (1995) (explaining that the Capital Jury Project,
funded by a grant from the Law and Social Sciences program of the National Science
Foundation, comprises research in 14 states, drawing upon extensive interviews of between 80
and 120 capital jurors in each of the participating states).
132. Theodore Eisenberg & Martin T. Wells, Deadly Confusion: Juror Instructions in
Capital Cases, 79 CORNELL L. REV. 1, 5-6 (1993) (reproducing the question and the 37 factors).
133. See id.
134. Telephone Interview with William J. Bowers, Principal Research Scientist, College of
Criminal Justice, Northeastern University, and Director of the Capital Jury Project (Jan. 27,
1997).
135. See Eisenberg & Wells, supra note 132, at 4-7.
136. Id. at 5-6.
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the evidence of guilt was"--does not correlate to any of the justifications for punishment. Of the second five most-discussed factors, two
relate to the need for incapacitation and two others relate to the
defendant's personal culpability: "Defendant's motive for the crime,"
and "Innocence or helplessness of the victims." Only one of these
second five---"What the law requires"-does not clearly correlate to
retribution or incapacitation, although I believe there are retributive
sentiments behind that consideration as well. On the other hand, the
general deterrent question-"Death penalty as a deterrent to killings by
others"--scored a 2.81, which placed it in twenty-eighth position among
the thirty-seven factors." 7
To summarize, I contend that jurors in highest condemnation cases
consistently choose death primarily to vindicate their need for retribution, both* in the sense of causing the offenders to suffer the most
serious penalty for the most serious crimes, and to express the
sentencers' feeling that the offenders' crimes are so far beyond the pale
as to warrant a higher expression of outrage than even "standard"
murders. It is this deep-seated retributive urge on which pro-death
zealots feed, and to which abolitionist zealots have been unable to
respond effectively.
II. THE PRINCIPLED INABILITY OF ZEALOTS TO
SPEAK TO THE AMBVALENT MAJORITY

A. Pro-DeathZealots and Their Principles
The bedrock principle of pro-death zealots is pithily stated by Ernest
van den Haag: "[Death] is... the only fitting retribution for murder I
can think of."' This is a modem manifestation of the ancient
eye-for-an-eye principle." 9 Of course, not every pro-death zealot is
willing to adhere to the implication of van den Haag's proposition that
every murderer, from those like Lotter and Nissen, to those who kill a
loved one begging for release from suffering, should be executed. But
every pro-death zealot must be willing to draw a line somewhere on the
scale of murders and declare that every murderer above the line deserves
the punishment of death and nothing less. It is this belief that only death
is proportionately retributive for certain heinous murders that makes
these persons zealots. They get so caught up in the alluring symmetry

137. Id. at 5.
138. van den Haag, supra note 6, at 1669.
139. See Leviticus 24: 17, 20 (King James) ("And he that killeth any man shall surely be
put to death.... Breach for breach, eye for eye, tooth for tooth: as he hath caused a blemish
in a man, so shall it be done to him again.").
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of eye-for-eye and death-for-death that they are unable (or unwilling) to
imagine a retributive alternative that might be of the same order of
magnitude as death.
Ironically, these zealots have nonetheless created and espoused an
alternative to death-LWOP. But their motivation in doing so has not
been to create an alternative to capital punishment, but to create a
harsher alternative to life with possibility of parole for cases where a
death sentence is not imposed."4 To pro-death zealots, LWOP is a
second-best safety net designed to retribute against and incapacitate
those malefactors who somehow manage to dodge the death sentence
bullet. But while LWOP is undeniably retributive, pro-death zealots have
never tried to market LWOP to the ambivalent majority as a sufficiently
retributive alternative: the zealots' death-for-death principle prevents
their doing so.
B. Abolitionist Zealots and Their Principles
Activist, outspoken opponents of capital punishment generally come
from one of two camps: religious reconcilers, and secular humanists.
The principles of neither of these groups permits them to propose a
retribution-based alternative to the death penalty that could attract public
support.
1. Religious Reconcilers
Among the earliest opponents of the death penalty in the United
States were the Quakers,'41 and there has continued to be an important
religious component to the abolitionist movement. 42 For example, the
first post-Funnan street protests against executions were organized by
the Southern Coalition on Jails and Prisons, an entity formed by the
Christian service group Southern Prison Ministries." Many religious
groups in the current era have promulgated anti-death penalty positions." Two consistent themes are apparent: rejection of retribution
140. As I will demonstrate later, it is the rare traditional capital punishment opponent,
perhaps limited to former New York Governor Mario Cuomo, who will advocate LWOP as an
alternative to capital punishment. See infra note 174 and accompanying text. Thus, the impetus

for LWOP must come from the other end of the ideological spectrum. See Jim Stewart & Paul
Lieberman, What Is This New Sentence That Takes Away Parole?,STUD. LAW., Oct. 1982, at
14 (noting that the spreading popularity of LWOP, which was a rather newly-minted sentence
at the time, "seems to be an extreme law-and-order manifestation of the nationwide trend toward

mandatory minimum sentences for certain crimes.").
141. See HAINES, supra note 1, at 7.

142. See id. at 7, 8, 10, 15.
143. See id. at 59.
144. These statements have been collected and published by the National Coalition to
Abolish the Death Penalty and the National Interreligious Task Force on Criminal Justice in a
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as a legitimate goal of punishment, and adherence to the principles of
mercy, forgiveness, and reconciliation, which collectively constitute a
religious analog of the criminal law concept of rehabilitation. This
emphasis is why I characterize these zealots as "religious reconcilers."
A typical example of the rejection of retribution as a legitimate goal of
punishment comes from a statement of the United Methodist Church:
The United Methodist Church cannot accept retribution or
social vengeance as a reason for taking human life. It
violates our deepest belief in God as the creator and the
redeemer of humankind... indeed, in the long run, the use
of the death penalty by the state will increase the acceptance of revenge in our society and will give official
sanction to a climate of violence. 45'
Prominent anti-death penalty crusader Sister Helen Prejean articulates
the same belief in a more personal way:
Jesus Christ, whose way of life I try to follow, refused to
meet hate with hate and violence with violence. I pray for
the strength to be like him. I cannot believe in a God who
metes out hurt for hurt, pain for pain, torture for torture.
Nor do I believe that God invests human representatives
with such power to torture and kill. '
As to the virtue of rehabilitation, the statement of the General
Association of General Baptists is typical:
We assert that it is the Christian social concern and objective to develop effective means of rehabilitation for those
involved in crime. We believe that a part of the mission of
the church is to share the message of Christ with those
people so they may be restored, rescued, reinstated and
rehabilitated as persons profitable to God and society. 47
An excerpt neatly summarizing both the anti-retributive and
pro-rehabilitative positions of religious reconcilers is found in a
statement from the Reformed Church in America: "Capital punishment
perpetuates the concepts of vengeance and retaliation.... Capital

pamphlet entitled The Death Penalty: The Religious Community Calls for Abolition (1988)
[hereinafter Religious Community Callsfor Abolition].
145. Id. at 48.
146. PRJAN, supra note 44, at 21.
147. Religious Community Callsfor Abolition, supra note 144, at 25.
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punishment ignores the entire concept of rehabilitation. The Christian
faith should be concerned not with retribution, but with redemption.""'
The bottom line, then, for religious reconcilers is that they cannot
recognize the legitimacy of the ambivalent majority's retributive urge,
let alone construct and espouse alternatives to cater to it. The closest
religious reconcilers can come to acknowledging the validity of the
retribution is recognizing that officially-sponsored retribution is a
necessary venting mechanism to prevent the victim's intimates from
exacting personal vengeance on the offender. This, though, is a
utilitarian argument, not a retributive one. Consider the following
passage from Sister Prejean, which uses the term "retribution" in a
utilitarian sense:
I understand the [victim's family's] desire for retribution.... They want to see [the murderer] pay for what he
did. So do I. In an ideal world, there would be no needfor
retribution.But in real societies, punishing the guilty is as
integral to the function of law as exonerating the innocent
and preventing crime.
Susan Jacoby in her insightful book, Wild Justice: The
Evolution of Revenge, says:
Establishment of... the restraint that enables people
to live with one another and the ineradicable impulse
to retaliate when harm is inflicted has always been
one of the essential tasks of civilization. The attainment of such a balance depends in large measure on
the confidence of the victimized that someone else
will act on their behalf against the victimizers.... A
society that is unable to convince individuals of its
ability to exact atonement for injury is a society that
runs a constant risk of having its members revert to
the wilder forms of [vigilante] justice ... "
Thus, while Sister Prejean wants to "see [the murderer] pay for what he
did," she does not want that because she thinks he deserves to suffer-her belief that God does not authorize humans to "mete out hurt for
hurt" precludes that. Rather, she views the murderer's suffering as a
necessary evil to avert the even greater wrong of private vengeance. To
illustrate the essential difference in attitude between Sister Prejean and

148. Id. at 44.
149. PREJEAN, supra note 44, at 142 (emphasis added) (quoting, in part, from SUSAN
JACOBY, WILD JUSTICE: THE EVOLUTION OF REVENGE).
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a true retributivist, Sister Prejean believes that, in an ideal world, there
would be no need for retribution; the retributivist believes that in an
ideal world there would be perfect retribution (Unless the world is so
ideal that there is no wrongdoing to which to respond!).
2. Secular Humanists
The other source from which traditional abolitionist zealots arise is
secular humanism:
Although different people have used the term to refer to
different things, in its most common forms secular humanism assumes the irrelevance of supernatural phenomena,
regards human beings as natural objects, asserts
humankind's innate goodness and potential to achieve
self-realization through reason, and views the individual as
the sole and ultimate judge of his or her own morality."
(Hereinafter, I will refer simply to "humanism," with the "secular" being
understood.) While humanism has no canon, HumanistManifesto I and
Humanist Manifesto 11, along with A Secular Humanist Declaration" (Declaration)provide good starting points. Indeed, we will not
need to go any deeper into the literature to understand (1) why
humanists are opposed to capital punishment in particular, and (2) why
they are opposed to retribution as a justification for punishment in
general.
Resistance to capital punishment is inherent in humanist doctrine. In
1933, Manifesto I viewed humanism as a non-deistic religion, and
specifically referred to it as "religious humanism."'' Three of the
fifteen precepts of Manifesto I testify to the value of human existence
as the highest ethical goal of that religion. The eighth precept states,
"Religious humanism considers the complete realization of human
personality to be the end of man's life and seeks its development and
fulfillment in the here and now.' ' " According to the thirteenth precept, "Religious humanism maintains that all associations and institutions exist for the fulfillment of human life."' 5 Finally, the "[f]ifteenth
150. Stanley Ingber, Religion or Ideology: A Needed Clarificationof the Religion Clauses,
41 STAN. L. REv. 233, 293 (1989) (footnote omitted).
151. HUMANIST MANIFEsOS I AND II (Paul Kurtz ed., 1973) (hereinafter MANIFESTOS).
Humanist Manifesto I was drafted in 1933. Paul Kurtz, Preface to MANIFETOS, supra, at 3.
Humanist Manifesto 11 was drafted in 1973. See id.
152. PAUL KumRz, A SECULAR HUMANIST DECLARATION (1980).
153. MANIFESTOS, supra note 151, at 7.
154. Id. at 9.
155. Id.
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and last" precept states "[w]e assert that humanism will... affirm life
rather than deny it."'" In a sense, then, under Manifesto I each human
being is a secular god, and executing a god would be obviously
immoral.
By 1973, humanists had ceased to categorize their belief system as
a religion-the concept of "religious" humanism is nowhere to be found
in Manifesto I. But the second Manifesto does not waiver in its
affirmation of the ultimate value of each human life: "The preciousness
and dignity of the individualperson is a central humanist value.... We
reject all religious, ideological, or moral codes that denigrate the
individual, suppress freedom, dull intellect, dehumanize personality."'"
Thus, the editor of the Manifesto can ask rhetorically, "If the starting
point of humanism is the preservation and enhancement of all things
human, then what more worthwhile goal than the realization of the
58
human potentiality of each individual and of humanity as a whole?"'
Clearly, then, executing an individual, even a despicable one, would
deny the "preciousness and dignity" of that person, and would defeat the
goal of "realiz[ing] [ I the human potentiality of each individual."' 59
The basis for humanism's general bias against retribution is not
difficult to extract from the Manifestos. First, punishment interferes with
an individual's ability to fully realize his or her own personality.
Second, a humanist is not in a strong position to pass judgment on
another's conduct because the belief system is essentially libertarian.
Humanism believes in giving individuals great license to "do their own
thing:" "We believe in maximum individual autonomy consonant with
social responsibility."'" Further, humanism sees no higher authority
from which ethical rules arise: "We affirm that moral values derive their
source from human experience. Ethics is autonomous and situational,
needing no theological or ideological sanction. Ethics stems from human
need and interest."'' Thus, humanism looks forward, not backward:
"[T]he secular humanist outlook is basically melioristic, looking forward
with hope rather than backward with despair."" Third and finally,
while humanists cling to a tattered remnant of a belief in freewill,"

Id. at 10.
Id. at 18.
Kurtz, Preface to MANIFSTOS, supra note 151, at 3.
Id.
160. See MANIFESTOS, supra note 151, at 18.
161. See id. at 17.
162. DECLARATION, supra note 152, at 23-24.
163. See id. at 16 ("We wish to encourage wherever possible the growth of moral
"); id. at 24 ("Human beings are responsible for
awareness and the capacity for free choice..
their own destinies.").
156.
157.
158.
159.
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the overwhelming force of their doctrine tends toward determinism.
They believe in Darwinian evolution at the macro level,1" and fairly
inexorable cause-and-effect at the individual level." Thus, it is not
surprising to learn that one of the signers of the Declaration,Baroness
Barbara Wootton, is famous in criminal law circles for arguing that
lawbreakers should not be viewed as criminals in need of punishment,
but as patients in need of treatment."
The link between humanism and the abolitionist movement is most
clearly seen through the prime role played in the movement by the
American Civil Liberties Union (ACLU)." The ACLU promotes the
same "do your own thing" values through a libertarian construction of
the Bill of Rights. Its mission is "to assure that the Bill of
Rights-amendments to the Constitution that guard against unwarranted
governmental control-are preserved for each new generation."'"
Thus, religious reconcilers and secular humanists arrive at the same
abolitionist destination by different routes. The two groups have been
able to lay aside their fundamental disagreement about the existence and
authority of a higher being, and concentrate on their common beliefs:
the preciousness of every individual, the illegitimacy of retribution, and
the need for rehabilitation. Unfortunately for abolitionists, there simply
are not enough people who adhere to this constellation of beliefs to
defeat capital punishment at the ballot box. Indeed, the religious
reconcilers have been largely unsuccessful in proselytizing their own
ranks:
Expressed support for capital punishment among
self-identified Protestants has roughly equaled that of the
population as a whole since 1974, and Catholic support has
tended to exceed the national average slightly through the
late 1980s. When the Presbyterian Church USA surveyed its
congregations, it found that roughly three out of every four
of their pastors favored abolition of the death penalty, but
that more than three-fourths of the members of their
164. See MANIFESTOS, supra note 151, at 8 (stating in the second precept of Manifesto :
"Humanism believes that man is a part of nature and that he has emerged as a part of a

continuous process.").
165. See id. at 17 (stating in the second precept of Manifesto II:"As far as we know, the
total personality is a function of the biological organism transacting in a social and cultural context.").
166. See BARBARA WooTrON, CRIME AND PENAL POLICY: REFLECTIONS ON FIFTY YEARS'
EXPERIENCE

34-66 (1978).

167. For a history of the role of the ACLU in the anti-death penalty movement, see
HAINES, supra note 1, at 25-38.
168. Guardian of Liberty: American Civil Liberties Union (visited Mar. 25, 1998)
<http://www.aclu.orglabouttabout/html>.
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churches supported its retention. They had never before
uncovered a wider split on any social or religious issue.169
Thus, as the keenest student of the abolitionist movement has written,
"Not only does the [abolitionist movement] lack a natural constituency
that would participate out of self-interest, but it has tended to recruit
from a vary [sic] narrow band of American society throughout its
history. Its ranks have been filled mostly by middle-class white people
with professional backgrounds and liberal politics."'7 One observer of
the Massachusetts abolitionist situation has noted that the movement
there is dominated by "Unitarian-Universalist-type, Friends-type
people,'
-a group that is (at the risk of stereotyping)
paradigmatically middle-class, white, professional, and liberal.
3. Two Convergent Routes to Non-Viability
There is, admittedly, a range of beliefs within the abolitionist
movement about acceptable alternatives to capital punishment. On the
radical end of the spectrum:
A few abolitionists resist participating in discussions of
LWOP because of a principled antagonism to punishment
of any sort.... [They view] executions only as the most
extreme facet of the larger problem of American society's
punitive impulse.... Confinement in dangerous and
dehumanizing penitentiaries is emotional violence, akin to
the physical violence of execution, and both merely contribute to the cycle of force."7
Reverend Joseph Ingle, a well-known abolitionist, puts this sentiment in
personal terms:
[I]t's a real mistake to think that life-without-parole is the
alternative to the death penalty, because what you're doing
is buying into the psychology of the people that gave you
the death penalty! You're saying that this person is basically worthless and needs to be dispensed with forever....
... [T]hose of us who are [in contact with death row
inmates], you're not gonna find us willing to settle for this
life-without-parole nonsense. Because I think that buys into
169. HAINES, supra note 1, at 104 (citation omitted).
170. Id. at 103.
171. Id. (quoting from an interview of death penalty researcher, William Bowers, on Apr.

27, 1992).
172. Id. at 138-39.
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this whole culture of death we have in this country, which
is what we're trying to get away from!"7
At the other end of the spectrum are a few pragmatic abolitionists
who affirmatively advocate LWOP, believing it to be marketable to the
retributively-inclined public. Foremost among these pragmatists was
former New York Governor Mario Cuomo, who not only advocated
LWOP, but even proposed a state constitutional amendment that would
have eliminated executive clemency for those sentenced to LWOP 74
In the middle of the spectrum, the bulk of abolitionists are simply
unwilling to go on record concerning an alternative-if pressed, their
response is, " 'the alternative to the death penalty is no death penalty!' ,175 They are willing, however, to make what pragmatic use they
can of punitive prison alternatives originating from the retributivist
camp: "The most common viewpoint on alternatives like [LWOP] is that
they are the lesser of two evils, certainly not goals worthy of enthusiastic pursuit by176progressive reformers, but tolerable if they help to stop
state killing."
This inability of abolitionists to band together behind a harsh
alternative to capital punishment is endemic to a movement that includes
a significant proportion of radical anti-punishment zealots. Clearly, a
movement that draws support from a very narrow band of activists,"T I
and that appeals to only a scant one-fifth of the public to begin
with, 178 cannot afford to splinter itself by advocating an alternative
completely unpalatable to its significant radical component.179 Marie
Deans, a leading abolitionist in Virginia, probably spoke for many
abolitionists when she said, "I would not accept life with no possibility
of parole. I would not accept that! I have actually said to organizations,
including my own, that if that is adopted, I will resign!"'8 0 Thus, the
historian of the recent abolitionist movement is undoubtedly correct
when he opines, "It is unlikely that major [abolitionist] organizations
will make specific alternatives to the death penalty a part of their
official mission in the near future."''
173. Id. at 138 (quoting from an interview of anti-death penalty advocate Joseph B. Ingle,
Mar. 28, 1992).
174. See id. at 179.

175. See id. at 138.
176. Id. at 139.
177. See supra text accompanying notes 170-71.
178. See supra note 59 and accompanying text.
179. See HAINES, supranote 1, at 140 ("[Abolitionists] have avoided letting the alternatives
issue divide them, first, by choosing not to discuss it very much").
180. Id. at 140 (quoting from an interview of Marie Deans (Nov. 18, 1992)).
181. Id. at 142.

Published by UF Law Scholarship Repository,

45

Florida Law Review, Vol. 50, Iss. 1 [], Art. 5
FLORIDA LAW REVIEW

[Vol. 50

It is surely true that this unwillingness to advocate a
retributively-based alternative is the Achilles heel of the abolitionist
movement. The same historian noted, "nearly every social movement in
recent American history has eventually been faced with the demand that
its criticisms be augmented with suggested solutions. Sooner or later,
target audiences who know what activists are against demand to know
what they are for."" Thus far, what abolitionists have been "for" is
not a punishment alternative based on the heinousness of the crime, but
on the traditional liberal dogma attacking the milieu from which most
such defendants come-bad schools, bad housing, bad upbringing, lack
of jobs, etc."' This is a solution that has spectacularly failed to
convince the ambivalent majority.
Because abolitionist zealots' principles do not permit them to
advocate any more punitive solutions, pro-death zealots have been able
to co-opt the ambivalent majority virtually by default. My goal in Part
IV is to propose an alternative specifically designed to convince the
ambivalent majority. But first, in Part III, I need to answer an obvious
question: Why doesn't even the seemingly highly retributive punishment
of LWOP satisfy the ambivalent majority's retributive urges in highest
condemnation cases? If it is because there is no constitutionally
acceptable substitute that would appeal to the ambivalent majority in
such cases, then my quest to devise such an alternative is a waste of
time. But if it is because there are features of LWOP that are not
retributive enough, then my mission may yet be viable.
II. WHY EvEN LWOP DoEs NOT SATISFY THE
RETRIBUTIVIST IMPULSE

A. Public Perceptionsof the Prison Experience
One would not have to look very hard in virtually any recent
newspaper in the country to find a letter to the editor similar to the
following:

182. Id. at 142-43.
183. For example, here is a description of what the ACLU has proposed as alternatives in
its case against the death penalty:
alternative sentences for nonviolent offenders; the decriminalization of drugs and
the provision of greater resources for drug treatment and rehabilitation; community
policing; more adequate victim services, including compensation, counseling, and
the right to be kept informed about the prosecution of offenders; and the redirection
of funds from prison construction to educational, housing, and employment
programs that will help to reduce crime.
Id. at 191; see also Haney, supra note 42, at 563.

Some capital defendants are the children of profound poverty and deprivation,
creations of a society that has, over the last 20 years, systematically turned its back
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Criminals go to prison as punishment... but not for
punishment. Our justice system caters to the criminal and
treats the victims as nonentities. Prisons across the country
have turned into resorts since the 1960s, causing the cost to
rise 2 1/2 times (allowing for inflation).
Of course prisoners have room and board. In addition
they have libraries, televisions, access to phones, college
courses, medical expenses taken care of by the taxpayers;
also, full-sized basketball courts, handball area, punching
bags, volleyball net, electronic exercise bicycles, aerobic
machines (facing a television), theater groups, music
lessons, R-rated movies on television, conjugal visits in a
special building, weight-lifting equipment that causes
medical expenses to rise, and musical instruments. In one
town, some 1,200 inmates and their guests have their
annual "Outta Joint" picnic.
Has all this pampering helped the crime situation? No
way.... Why is our society catering to criminals? Why are
we tolerating this?"'
Nor would one have to look far to find an opinion editorial like the
following:
"Fine," most people would probably say. Such violent
criminals deserve harsh treatment. Prison should not be a
picnic.
We agree with that sentiment. Whiling away the time
watching "Oprah" or working out in the prison gym doesn't
sound like enough punishment for serious crimes that have
caused victims and their families lifelong pain. There is no
reason to coddle a killer. And prison life is often largely
composed of idle time. For many inmates, there is not
much 185else to do but watch TV, play basketball, or
sleep.
When the public has a sense that criminals are being coddled, it is
a fair bet that politicians will not be far behind. For example, in support
of his "no-frills prison" bill which prohibited federal prison authorities
on its poor and on their children. We have been content to let government
programs trickle down, when a raging torrent of assistance was needed.
Haney, supra note 42, at 563.
184. Gloria Broder, Making PrisonersServe Hard71me, THE RECORD (Northern N.J.), Oct.
2, 1995, at A12, availablein 1995 WL 3482837 (letter to the editor).
185. The Growing Movement for Tougher Prisons, TE RECORD (Northern N.J.), Oct. 2,
1994, at A30, availablein 1994 WL 7816954 (Op. Ed.).
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from spending taxpayers' money on amenities such as in-cell cable
television, martial arts training, weight-lifting equipment, in-cell coffee
pots or heating elements, and electronic musical instruments, Representative Richard Zimmer said, "Prisoners should not have better accommodations on the inside than they would have had on the outside.... If
you break the law, you should pay the price, not be rewarded with a
vacation watching HBO on your personal TV.'86 Similarly, in advocating a no-frills state prison, a New Jersey state senator contended,
" 'To habitual criminals, prisons are resorts with televisions,
weight-training facilities and libraries that some colleges would
envy.... For a lot of them, jail time is just an extended vacation.' ",'
Lest all of these statements be taken as isolated sentiments, reporters
all over the country have recently remarked upon the clear-cut public
desire for criminals to do "harder time."' Further, the past couple of
years has seen a virtual flood of legislative and administrative initiatives
to curtail prisoners' amenities."8 9 Clearly, a significant portion of the
public believes that prisons have come to be much less undesirable
places to live than the "Big Houses" portrayed in numerous Hollywood
movies in the early twentieth century. Certainly this segment of the
186. Dick Zimmer, House Renews Zimmer ProvisionBanning PrisonPerks, GOv'T PRESS
RELEASES, July 24, )996, available in 1996 WL 11124070.
187. Iver Peterson, Researchers Divided Over Whether No-Frills Prisons Work, HOUS.
CHRON., July 16, 1995, at 12, available in 1995 WL 9393569 (quoting state Sen. Gerald
Cardinale).
188. See, e.g., Richard Lacayo, The Real Hard Cell: Lawmakers Are Stripping Inmates of
Their Perks, TIME, Sept. 4, 1995, at 31 (noting "a new Time/CNN poll where 67% of those
questioned thought inmates were treated too leniently"); Peterson, supra note 187, availablein
1995 WL 9393569 ('The national anti-crime mood that has led to mandatory sentences and
wider use of the death penalty has also brought a crackdown onthe amenities and free services
criminals receive in prison."); Barbara Whitaker, Group of NJ Legislators Pushes Strict,
Work-Based PrisonPlan, DALLAS MORNING NEWS, Jan. 15, 1995, at A8, availablein 1995 WL
7464897 (noting that "the pendulum is swinging toward harsher penalties" including changes to
curtail prisoners' privileges); Voters Make Changes in Crime on Election Day; Voters Want
More Punishmentfor Offenders (CBS Television Broadcast, Nov. 10, 1994) ("All across the
country this week, voters sent the message that they want to put 'hard time' back into 'doing
time.' ").
189. For an extensive listing of curtailment of prisoner privileges innine southern states,
see Rhonda Cook, Around the South Back to Hard Labor, ATLANTA J.-CONST., Aug. 20, 1995,
at D4, available in 1995 WL 6544236. See also William Booth, Without the "Rock," Florida
Inmates Get the HardPlace, WASH. POST, Oct. 30, 1994, at Al, availablein 1994 WL 2448421
(noting that "legislatures in at least eight states have passed new laws denying prisoners
amenities such as air conditioning, cable TV and weight rooms"). This denial of amenities,
resulting in harm to prisoners, has been characterized by one academic commentator as the
"penal harm" movement. See TODD R. CLEAR, HARM IN AMERICAN PENOLOGY: OFFENDERS,
VICrms, AND THEIR CommuNrrmns 4 (1994); see also Francis T. Cullen, Assessing the Penal
Harm Movement, 32 J. RES. INCRIME & DELNQ. 338 (1995) (reviewing Clear's book and two
others relating to the penal harm movement).
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public must overlap significantly with the ambivalent majority that
accepts, but does not prefer, capital punishment.
If it is true that public distrust of the punitive value of imprisonment
is widespread, it is easy to see why members of the ambivalent majority
acting as capital jurors in a highest condemnation case might well vote
for a death sentence: if the jurors believe that the defendant deserves a
highly retributive sentence, while at the same time believing that even
a long term in prison is not highly retributive, then a death sentence
would seem to be the preferable alternative. There is empirical evidence
of this phenomenon. Professor Scott E. Sundby recently reported his
finding, based on review of juror interviews through the Capital Jury
Project, about the boomerang effect of defense experts' testimony on
prison conditions: "After hearing general testimony concerning prison
life, the jurors' usual reactions were not that incarceration was severe
punishment, but that 'it's a pretty good life.' "" As one former capital
juror put it, "I think [the defense testimony] was supposed to show the
jurors that life in prison was going to be a miserable existence, but to
me it didn't seem like it was bad enough for what he had
done .... ,1191
Of course, public beliefs about the retributiveness of prisons are
likely to be based on highly suspect information. In particular, the public
is undoubtedly over-influenced by the undeniable leniency of a very few
federal minimum-security prisons."9 Further, the get-tough posturing
of'some jail administrators, who, unlike prison administrators, have only
short-term prisoners to worry about, probably has skewing effects on
public perceptions.'93 It will behoove us, then, to engage in some
probing examination of the actual realities of prison experience to
determine whether this public sentiment is irrational conjecture that
deserves no weight in formulating public policy or, on the other hand,

190. Sundby, supra note 116, at 1142.
191. Id. at 1142-43.
192. For reports on two of these federal minimum security facilities that do indeed make
the prison experience seem too cushy, see Dan Herbeck, Inmates FindEasygoing Life in Federal
Camp, BuFF. NEWS, July 30, 1995, at Al, available in 1995 WL 5491864 (describing federal
minimum security facility in McKean County, Pennsylvania); Jack Sherzer, Regimented Life
Awaits Preate, PATRIOT-NEWS (Harrisburg), Jan. 14, 1996, at BI, available in 1996 WL,
5677914 (describing the federal minimum security prison camp in Duluth, Minnesota).
193. Perhaps the most well known of these jail administrators is Sheriff Joe Arpaio of
Maricopa County, Arizona, who has, "organized his prisoners into chain gangs, housed them in
tents in the scorching desert and made baloney a staple of their diet." See Lacayo, supra note
188. Lacayo reports Sheriff Arpaio as saying, "I want to make this place so unpleasant that they
won't even think about doing something that could bring them back.... I want them to suffer."
Id.
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whether it contains a nugget of insight that could justify the public's
distrust of LWOP 1" as being sufficiently retributive.
B. Testing the Validity of Public Perceptions: The
Kaleidoscope of Prison Experience
1. Public Policy Choices Affecting the Prison Environment
The general environment of penal institutions is shaped by three
important public policy choices, two made by the legislatures, and the
third made by prison administrators. The first public policy choice made
consistently by legislatures all over the country for decades has been to
stay out of the business of specifying conditions of confinement. 95
Historically, this is a complete reversal of course. A couple of hundred
years ago when imprisonment became the punishment of choice in the
United States, legislatures were intimately involved in prison administration, passing detailed laws prescribing virtually every facet of prison
existence." Within a few decades, however, legislatures bowed out
of the prison administration game and tacitly left the administration of
prisons up to the prison officials."9 About the only vestige of legislative specification of conditions of confinement left were statutes

194. For a discussion of the varieties of LWOP statutes that exist in American jurisdictions,
see Julian H. Wright, Jr., Note, Life-Without-Parole: An Alternative to Death or Not Much of

a Life at All?, 43 VAND. L. REV. 529, 540-47 (1990) (noting that as of 1990 at least 30 states
had some form of LWOP, and classifying the statutes into six categories).
195. See infra text accompanying notes 196-200.
196. See, e.g., THOMAS L. DuMM, DEMOCRACY AND PUNISHMENT: DISCIPLINARY ORIGINS
OF THE UNITED STATES 101-05 (1987) (describing the detailed legislation passed by the

Pennsylvania legislature in 1790 which specified in 30 sections how the jail at Walnut Street in
Philadelphia was to be transformed into the nation's first penitentiary. The law contained
detailed controls over diet, grooming, housing, cleaning, scheduling and social interaction.); see
also Samuel H. Pillsbury, UnderstandingPenal Reform: The Dynamic of Change, 80 J. CRIM.
L. & CRIMINOLOGY 726, 776-77 (1989) ("In creating the first penitentiaries, legislatures in the
late eighteenth and early nineteenth centuries often gave explicit directions for penal

management.").
197. See DAVID J. ROTHMAN, THE DISCOVERY OF THE ASYLUM: SOCIAL ORDER AND
DISORDER IN THE NEw REPUBLIC 237 (1971).

By the 1850's almost every type of asylum was losing its special qualities, and by
the 1870's few traces remained of the original designs.... [I]n almost every
penitentiary the unique arrangements of the Auburn and Pennsylvania plans
[pioneering plans based upon strict controls over inmates] disappeared before
wardens' preoccupation with peace and security.
See id.
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sentencing convicts to "hard labor."'" Even these statutes (some of
which still exist)"9 became dead letter, however, because to prison
administrators causing convicts to suffer the pains of hard labor was
difficult and expensive.'
Whether one agrees with the current legislative proposals to make
service of time in prison "harder," surely it cannot be a wholly bad
thing to have legislators, our duly elected representatives, once again
taking an interest not only in prescribing sentencing parameters, but also
in the conditions in which punishment is administered. As to the
alternative to capital punishment that I will develop in the next part of
this Article, the current resurgence in legislatures' specifying conditions
of confinement" ° could indicate that this is a propitious moment for
advancing an alternative based on harsh, specified conditions of
confinement.
The second legislative public policy choice that impacts heavily upon
the prison experience is the chronic underfunding of correctional
departments. Legislatures pass statutes that send more people to prison
than available prison capacity would optimally allow, with fewer funds
for prison personnel than would be even close to ideal to handle the

198. See id. at 103-04. The imposition of hard labor was originally considered not primarily
retributive but rather educational:
The commitment to a daily routine of hard and constant labor also pointed to the
close correspondence between the ideas on the causes of crime and the structure
of the penitentiary. Idleness was part symptom and part cause of deviant behavior.
Those unwilling to work were prone to commit all types of offenses; idleness gave
time for the corrupted to encourage and instruct one another in a life of crime.
Proponents of a penitentiary training believed that the tougher the course, the more
favorable the results.
Id. at 103.
199. A Westlaw statutory search found that there are several jurisdictions that still use the
term "hard labor" in punishment provisions. See ALA. CODE § 13A-5-6 (1996); ARIZ. REV.
STAT. § 31-141 (1997); COLO. REV. STAT. § 17-26-107 (1997); IOWA CODE § 356.16 (1997);
KY. REV. STAT. ANN. § 431.130 (Michie 1996); LA. REV. STAT. ANN. § 14.2(5) (West 1998);
N.J STAT. ANN. § 30:8-33 (West 1997). It is by far the most prevalent in Louisiana, where
dozens of statutes so specify. There are also a significant number of occurrences in Alabama,
Arizona, and New Jersey.
200. See ROrHMAN, supra note 197, at 238-45 (tracing the breakdown of the rehabilitative
ideal that spawned the modem penitentiary movement in the early 19th century, and its
replacement by the custodial or incapacitative ideal by the mid to late 19th century). Obviously
it takes a good deal more in terms of administrative resources to monitor and enforce hard labor
regulations than it does to impose negative restraints on the prisoners such as keeping them from
injuring each other or escaping. See id. at 104.
201. See supra notes 186-89 and accompanying text.
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large inmate population.' In essence, legislatures have punted to
prison administrators the issue of how to handle inmates in overcrowded
and under-policed prisons.
This has led to the third public policy choice, one made by prison
administrators. That choice is for prison officials to adopt what is known
in correctional circles as "the keeper philosophy."20 3 That philosophy
is explained by Professor John Dilulio:
There are two basic principles which together constitute
the keeper philosophy. The first is that, whatever the
reasons for sending a person to prison, the prisoner is not
to suffer pains beyond the deprivation of liberty. Whatever
the law says, and whatever the prevailing wisdom among
commentators and outside experts, prisoners should not
suffer any punishments inside prison except those which
may be incidental to their confinement: confinement itself
is the punishment. A corollary to this principle, and the
second basic tenet of the keeper philosophy, is that regardless of his crime, a prisoner should be treated humanely and
in accordance with how he behaves inside the institution.
Even the most heinous offender is to be treated with respect
and given
privileges if he behaves well once behind the
2
walls. 04
A "ground level" view of the keeper philosophy comes through
clearly in a series of interviews with correctional officers at Lorton
Central Prison in Virginia by Professor Robert Blecker:
Inside Central a man's crime is virtually ignored.
Officers routinely deny that they treat a prisoner with an
eye to his record, to his crime, to his "evil" choice that
brought him to prison. Captain Frank Townshend, a
long-time, well-respected, tough-but-fair officer, insisted
that he never looks at a man's record when he deals with
him lest he be "prejudiced. Everyone is entitled to the same
202. Underfunding is not a new phenomenon. Part of the reason for the devolution of the
rehabilitative ideal into the incapacitative ideal was simply that in the mid-nineteenth century,
legislatures failed to increase prison appropriations commensurately with the number of inmates
who were being added to prison populations. See id. at 238. "Another common characteristic of
penitentiaries in the Civil War period was overcrowding." Id. at 242. Overcrowding has
consistently been a problem down to the present day. See, e.g., Rick Pearson, Guard Union
Seeking New Prison; Cites Overcrowding, CHI. TRIB., Feb. 5, 1997, at sec. 2, p.6, available in
1997 WL 3517633 ("The state's unionized prison guards proposed Tuesday a penitentiary
construction and staffing plan aimed at reducing overcrowding and prospects for violence in
Illinois' toughest prisons. Among the union's top priorities is ending the practice of putting two
inmates in single cells in maximum-security facilities...
203. DIIULIO, supra note 108, at 167.

204. Id.
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treatment here, regardless of what they did to get here.
What a man is in here for is not our concern."
"Do you read their records?" Sergeant Cody was asked.
"I am not here to do that."
"You don't care what a guy has done to get in here? It
makes no difference to you what he has done out there?"
"No difference. He has been to court and he has been
sentenced and that is that. I am just to keep him safeguarded by the process of law."
All officers interviewed agreed.... Even when officers
do know the criminals' records, they do not treat the more
serious offenders more harshly. Rather, they concentrate on
behavior which may cause problems in prison. "Inside, a
thief is more dangerous than a murderer," observed Sergeant Shipley. "The thief will continue to steal whenever he
can, and get himself or someone else stabbed or killed. So
he's the one, day to day, that you have to come down hard
on."
Overwhelmingly then, by their actions and attitudes
consistent with official D.C. Department of Corrections
policy, officers and inmates reject retribution as a goal of
punishment on the inside for past conduct on the outside.
To them, the judge metes out punishment by setting the
number of years during which all inmates will be equally
deprived of liberty. The officers see no point in trying to
make prison more painful for prisoners because they
"deserve" it, unless they deserve it for their conduct inside
prison.' °
It would be interesting to try to trace how much of the keeper
philosophy can be attributed to the need for psychological well-being
among prison officials. Presumably few people would be comfortable
viewing the primary goal of their job as inflicting unpleasantness on
others-and how much is attributable to perceived necessity-for carrots
and sticks to influence inmate behavior in overcrowded, understaffed
facilities. But however rational the keeper philosophy is from the
perspective of prison officials, it probably is a major contributing factor
to the ambivalent majority's distrust of LWOP as a sufficiently
retributive alternative to capital punishment.2"
2. The Typical "Lifer" Prison Facility
One way in which the prison system does comport with public
perceptions is that the most serious felons are almost always sent to
205. Robert Blecker, Haven or Hell? Inside Lorton Central Prison: Experiences of
Punishment Justified,42 STAN. L. REv. 1149, 1171 (1990) (footnote omitted).
206. See supra text accompanying notes 190-91.
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high security facilities.' Within those high security facilities, lifers
are not usually segregated in a special unit, but are mixed in with the
general prison population.' A fact that the public probably does not
understand well, though, is that the level of security compared to the
outside world does not necessarily correspond with the level of security
within the prison. To illustrate this proposition I will set forth my
observations of a prison I recently visited, the Iowa Men's Penitentiary
at Anamosa, Iowa (Anamosa).2 9 While obviously there can be large
differences in prisons between states, and even within a state, the facility
at Anamosa is typical of the setting in which a lifer could expect to
spend a large portion of his sentence.210
207. See, e.g., CINDIE A. UNGER & ROBERT A. BUCHANAN, U.S. DEPT. OF JUSTICE,
A GUIDE FOR THE CORRECTIONAL ADMINISTRATOR (1985).
The results of a survey sent to every state correctional agency and the federal prison system
revealed that:
MANAGING LONG-TERM INMATES:

Approximately 75% of the responding agencies indicated that they employed
an objective (or model) classification system. Slightly more than 90% also reported
that sentence length was one of the factors considered in assigning males to
specific institutions; only 46.4% used this factor for females, probably because
most states have only a single female facility. Long-term confinement was equated
with the need for maximum security by 66.7% of those responding to the male
survey, but only 32.1% of those completing the female survey. Moreover, an overwhelming majority of respondents to both surveys indicated that long-termers
would not be assigned to a minimum security facility until after reclassification had
occurred.
Id. at 4; see also Telephone Interview by author's research assistant Anthony Porter with Billy
Kline, attorney for the Louisiana Department of Corrections (Oct. 3, 1996) (finding that inmates
in Louisiana are assigned to minimum, medium or maximum security prisons based upon the
results of physical and psychological tests, the length of sentences, the prisoners' tendency
toward violence, and the prisoners' history). Under this analysis usually, with only rare
exceptions, lifers are sent to maximum security installations.
208. See UNGER & BUCHANAN, supra note 207, at 4. A survey indicated that, "a large
majority of respondents thought it was easier to manage long-term inmates when they were
dispersed throughout a facility rather than concentrated in special housing areas or units." Id.
at 5.
209. This visit occurred on April 4, 1997, when the author, accompanied by four law
students, went to visit a client on whose case they had been working. Prior to the client
interview we received an informative tour of the facility by Steve Hebron, Correctional Training
Manager, who had worked at the Reformatory for about 20 years. Any information in the
following description of Anamosa which was not a result of the author's direct observations was
provided by Mr. Hebron. Indicative of the disfavor into which the rehabilitative ideal has fallen
in recent years, when I visited, the institution was called the Iowa Men's Reformatory, but a few
months later the Iowa Legislature changed the name back to what it had originally been decades
before-the Iowa Men's Penitentiary.
210. See, e.g., Bernard Gavzer, Life Behind Bars, OMAHA WORLD-HERALD, Aug. 13, 1995,
available in 1995 WL 4084277 (a reporter who visited seven prisons describes them as in many
respects quite similar to my description of Anamosa).
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Anamosa is an old, rambling facility, the primary portions of which
were built in the late nineteenth and early twentieth centuries. Thirteen
acres are enclosed within its imposing Gothic-style walls. The prison is
styled as "maximum security in a medium setting." What this means is
that the security is maximum in terms of keeping the prisoners inside
the walls, but allows for a good deal of freedom of movement for the
prisoners within the prison. This freedom of movement is why lifers
much prefer Anamosa to the alternative, the Fort Madison prison, which
is maximum security not only as to the outside world, but also within
the prison, meaning that inmates at Fort Madison spend much of the day
locked in their cells.
At Anamosa there are five levels of cellhouses. Level Five is the
most preferred level, which prisoners attain by virtue of good behavior
and seniority. The main attraction of Level Five is that each cell,
although tiny, houses only one inmate. An additional attraction, which
it shares with Level Four, is that during the day the inmates can come
and go from their cells virtually at will. Level Four prisoners have the
same freedom of movement, but are housed three to a cell in what look
like undersized college dorm rooms. Moving down the scale to Level
Three, which is the "normal" level in the sense that the prisoners there
have neither worked themselves up to the higher levels by good
behavior and seniority, nor gotten themselves banished to the lower
levels by bad behavior, these prisoners are housed two to a cell, and still
have quite a bit of freedom. However, the Level Three prisoners must
plan their days more carefully because ingress and egress to the
cellhouse occurs only at one-hour intervals. Only on Levels Two and
One, reserved for those who have violated prison disciplinary rules, is
there no freedom of movement.
In addition to the considerable freedom of movement, most inmates
also have relatively minimal demands upon their time during the day.
Prison officials struggle to provide a job for each inmate, but still only
manage to occupy the inmates for four to six hours a day. The rest of
the time the inmates are largely free to pursue their own interests.
Among the options are an outdoor weightlifting area and basketball
courts, an indoor gym, a dilapidated miniature golf course, a tennis court
that appeared unusable as of the time of my visit, a large open area in
which some inmates were playing Frisbee, a bank of pay phones, a
library (including a decent law library), a commissary, and various
educational opportunities. Lest this all appear too "country-clubbish," it
is important to recognize that these amenities are shared by over 1400
inmates. A select few inmates work for Prison Industries doing things
like printing government documents, making license plates, building
furniture, and translating books into Braille. Inmates are responsible for
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getting themselves to the dining hall which, due to overcrowding (over
1400 inmates in a facility designed for 800), begins serving lunch at
10:00 a.m. and dinner at 3:00 p.m. There are communal television sets
at intervals in the three higher levels of cell blocks and well-behaved
inmates are allowed personal televisions if they can pay for them
themselves. Technically, the prison has cable TV, but it only receives
the regularly broadcast channels-the cable is necessary because the
prison is far enough away from transmitters that reception is problematic, particularly far inside the cellblocks. The relationship between the
correctional officers and the prisoners seems to be one of wary
familiarity. The visiting room is large, clean, but not very comfortable,
and furnished with rows of plastic chairs. Visiting hours are extensive
and nothing prevents the inmates and visitors from hugging, holding
hands, and engaging in other personal contact.
Contrary to my expectations, Anamosa did not seem like a particularly dangerous place to walk through, even when accompanied by an
unarmed counselor and four female law students. The predominant
impression I got was of a lot of men with time on their hands and not
many options for spending it productively. Of course, these impressions
gained from a one-time, one-hour tour could be dramatically off-base.
Thus, it is important to examine the pains and the pleasures of imprisonment as observed by those much more intimately involved, like
prisoners themselves, prison officials, academics interested in prison
administration, and informed reporters.2"
211. There are many sources describing prison life. The ones that I found most illuminating
were the following: JACK H. ABBOTT, IN THE BELLY OF THE BEAST: LETTERS FROM PRISON
(1981) (memoir by a long-term prisoner); DIlULIo, supra note 108 (report of professor who
studied prison systems in California, Michigan, and Texas); PETE EARLEY, THE HOT HOUSE:
LIFE INSIDE LEAVENWORTH PRISON (1992) (report ofjournalist who was allowed free run of this
notorious federal penitentiary); VICTOR HASSiNE, LIFE WITHOUT PAROLE: LIVING IN PRISON
TODAY (Thomas J. Bernard & Richard McCleary eds., 1996) (memoir of life-sentenced
prisoner); JIM HOGSHIRE, You ARE GOING TO PRISON (1994) (earthy survival manual for
prisoners-to-be by an ex-convict); WILBERT RIDEAU & RON WIKBERG, LIFE SENTENCES: RAGE
AND SURVIVAL BEHIND BARS (1992) (a collection of articles from the inmate-written prison
magazine from Angola, Louisiana); Blecker, supra note 205 (report by a law professor who
befriended an inmate and spent much time in this medium security facility in Virginia that
housed inmates from Washington, D.C. Of all the sources I have read, this is the one I would
choose for the honor of being most instructional); Martha G. Duncan, "Cradledon the Sea":
Positive Images of Prison and Theories of Punishment, 76 CAL. L. REV. 1201 (1988) (law
professor collects positive aspects of imprisonment from prison memoirs); Carl Kummerlowe,
Coping with Imprisonment: A Long-Termer's View, in LONG-TERM IMPRISONMENT. POLICY,
SCIENCE, AND CORRECTIONAL PRACTICE 41-50 (Timothy J. Flanagan ed., 1995) (contribution
to scholarly dialogue by a long-term prisoner) [hereinafter LONG-TERM IMPRISONMENT]; Michael
G. Santos, Facing Long-Term Imprisonment, in LONG-TERM IMPRISONMENT, supra, at 36-40
(views from a prisoner several years into a lengthy term of imprisonment). Professor Duncan
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3. The Pains of Imprisonment
The metaphor of "hell" is often chosen by those seeking to describe
the unpleasantness of prison life. Here is a pithy variation on that theme
written by an ex-prisoner in a book of advice for those preparing to
enter prison:
ed up the ass, locked in a cell and eating fatback with
hair growing out of it. Your friends will forget you, your
wife will leave you, your momma can't help you and you
will live by the law of the jungle whether you like it or not.
That's prison. Hell on earth.2
I have identified eight things that conduce toward making prison "hell,"
at least for some inmates, in some circumstances. The eight, which I
will discuss in more detail below, are: loss of access to the outside
world, unpleasant physical environment, loss of autonomy, loss of
outside relationships, violence (and fear thereof), grinding monotony,
wild unpredictability, and a pervasive sense of unreality.
a. Loss of Access to the Outside World
No matter how large the prison, or how much freedom inmates have
within it, prisoners are still cut off physically and psychologically from
the unbounded outside world that the rest of us take for granted. As one
older inmate pungently put it to a newcomer, "You can't go anywhere
but here.... You can't run down to Micky D's and get a couple of
cheeseburgers. You can't go to the go-go clubs anymore. You can't
drive that ride, be with the little girls that you always liked to have
underneath you. '
b. Unpleasant Physical Environment
The inmates' physical universe is not only minuscule and bounded,
it is usually quite an unpleasant physical environment. One journalist
who toured a number of maximum security facilities characterized

has since expanded her analysis in a book. See MARTHA G. DUNCAN, ROMANTIC OUTLAWS,
BELOVED PRISONS (1996).
212. HOOSHIRE, supra note 211, at 2-3; see also Blecker, supra note 205, at 1156 (quoting
an inmate characterizing the prison as a "hell hole"); Maria Telesco, Stories of "Country Club"
Prisons Are Merely Exaggerations,FRESNO BEE, Dec. 9, 1995, at B7, available in 1995 WL
11303013 (prisoners' rights advocate asserts that "[p]risons are hell"); Ann Worth, Truth About
Prisons, FRESNO BEE, May 7, 1994, at B6, available in 1994 WL 8535960 (In a letter to the
editor the mother of a prisoner asserts, "It is hell in there . .
213. Blecker, supra note 205, at 1156.

Published by UF Law Scholarship Repository,

57

Florida Law Review, Vol. 50, Iss. 1 [], Art. 5
FLORIDA LAW REVIEW

[ ol. 50

prisons as "messy, smelly, dirty places." ' 4 Other descriptions are more
graphic. From an ex-prisoner comes the following:
[There are] many enormous complexes of old and foul
buildings where life is like something from a
post-apocalyptic holocaust. The windows are small and
covered with bird shit, there is wire mesh and bars everywhere. It smells like a bus station urinal. The light is dim.
The thick, stinking air is full of tuberculoses and typhoid.
On cellblock tiers, trash can pile up waist high. There is
garbage
everywhere, some of the walls are smeared with fe2 15 ces.
In touring one such facility, Professor John Dilulio concluded that the
inmates were living in the closest possible approximation to a Hobbesian
"state of nature":216
One cellblock was "trashed" by the inmates who lived there
to underscore some grievance that nobody, including the
inmates themselves, was willing or able to articulate.
Officers wearing rubber boots and carrying shovels waded
ankle-deep into the mess and were showered with insults
and debris and human excrement.217
Each institution may have its own peculiar brand of unpleasantness.
For example, journalist Pete Earley describing the Leavenworth
Maximum Security Federal Prison notes that one of the celihouses, "is
actually two independent structures, one within the other-a great stone
building dropped like a cake dish over a rectangular, five-story-tall row
of human cages. 21 8 This double structure acts like a greenhouse,
capturing warmth inside. The cellhouse is not air-conditioned. The
journalist reports, "[U]ntil a man sits inside a cell on the top tier during
a scorching Kansas summer, he does not really understand sweat.21 9
Thusly did Leavenworth come by its nickname, "The Hot House.' ' "
The opposite extreme is illustrated by the Stateville Prison in Illinois,
where in "winter, some of the cells ... are so cold, inmates have to

214.
215.
216.
217.
218.
219.
220.

Gavzer, supra note 210.
HOGSHIRE, supra note 211, at 62.
DiIULO, supra note 108, at 1.
Id. at 1-2.
EARLEY, supra note 211, at 25.
Id.
Id. at 26.
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spend all day under the covers, bundled in jackets." '' A professor
familiar with prisons reports that in some of them, "cells are equipped
with toilets, but often the toilets are not functional and overflow....
Prisons often fail to keep out insects and vermin. Cases often recount
instances of inmates sharing cells with rats that sometimes have bitten
inmates while asleep."'
The prison environment provides virtually no personal space and,
even in the most liberal of environments, relatively few personal
belongings. This description of a cell in Leavenworth could fit most
maximum security facilities in the country:
Regardless of how many occupants there are in a cell, each
has identical furnishings: a single bed or a two-man bunk,
a lidless steel toilet, a metal counter (for use as a desk) with
an attached swing-out stool, a locker with a combination
lock, a metal sink, a single light bulb, a mirror. The mirrors
are sheets of polished steel bolted onto the wall.2'
The size of a cell in the Lancaster Prison in California is typical: ten
feet by six feet.' Obviously, with such limited space available and
often shared with another inmate, even a prisoner who can afford
personal belongings cannot accumulate very many of them.
Finally, as to physical environment, even with the most caring and
cooperative of cohabitants, such constricted living conditions would not
be easy. It goes without saying, however, that one's fellow cohabitants
in prison are not selected for the prison experience on the basis of these
positive qualities. As one self-respecting prisoner put it, "Being forced
to live in proximity with people I loathe will affect my life and my
actions.... [T]he constant companionship of thieves, rapists, killers,
aggressive homosexuals, and snitches who will say or do anything to
save their own hide [sic] is far from relaxing." 2" Another embittered
inmate poses the following question: "How would you like to be forced
all the days of your life to sit beside a stinking, stupid wino every
morning at breakfast? Or for some loud fool in his infinite ignorance to

221. Alan Mills, No Hospitality at Stateville "Spa," CHi. SUN-TIMEs, Oct. 6, 1995, at 40,
available in 1995 WL 6674130 (editorial).
222. Jack E. Call, PrisonsAren't Like Country Clubs, ROANOKE TIMES & WORLD NEWS,
Sept. 25, 1994, at E3, available in 1994 WL 7467348 (editorial).
223. EARLEY, supra note 211, at 38.
224. John M. Glionna, A Big Yard for the Big House Prison, L.A. TIMES, July 12, 1993,
available in 1993 WL 2295114.
225. Michael G. Santos, Long Term Imprisonment, in LONG-TERM IMPRISONMENT, supra
note 211, at 38.
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be at any moment able to say (slur) 'Gimme a cigarette, man!' "' At
a bare minimum the presence of many such persons in a confined space
leads to almost constant, unavoidable noise. 7
c. Loss of Autonomy
Prison regimes are rife with rules controlling every aspect of the
prisoner's lives. As one inmate explains it:
In correctional systems throughout the nation, hundreds of
rules and regulations extend into all areas of inmate life.
These rules cover contact with family, access to legal
materials, medical services, dress codes, disciplinary
hearings, meal schedules, length of hair, sanitation, library,
etc. Many of these rules arouse hostility among inmates
simply because they do not make sense. Others seem but
irritating gestures of authoritarianism that restrict inmates'
abilities to make choices.'
This authoritarianism is quite a real presence to inmates. As one older
convict explained to a convict just beginning his sentence:
You got to be in your dormitory for the count. And you
must submit to shakedowns at random. That means that any
officer can call you at any time and not only pat you down
but strip-search you. When an officer comes into the
dormitory he or she can go over every inch of your personal property, your mail. You have no rights. None. You must
always abide by the institution rules.'
Thus, inmates have a severely restricted realm of choice: "Prisoners are
told where to live and with whom. They are issued clothing; an
indifferent administration prepares their food. They are forced to work
in jobs bearing no relation to their levels of skill, to their release dates,
or to the types of employment they will receive upon release." The
result of this lack of autonomy according to one prisoner is:

226. ABBOTT, supra note 211, at 5.
227. See id. at 65-66 ("All day there are arguments and threats hollered all over the
place."); Glionna, supra note 224, at B1 ("Mhe yells and taunts from fellow inmates echo like
the jungle at night.").
228. Carl Kummerlowe, Coping with Imprisonment,in LONG-TERM IMPRISONMENT, supra
note 211, at 45.
229. Blecker, supra note 205, at 1156-57.
230. Michael G. Santos, Facing Long-Term Imprisonment,in LONG-TERM IMPRISONMENT,
supra note 211, at 38.
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Imprisoned and left without any voice in or control over the
things that affect him, his personal desires and feelings
regarded with gracious indifference, and treated at best like
a child and at worst like an animal by those having control
of his life, a prisoner leads a life of acute deprivation and
insignificance."1
d. Loss of Outside Relationships
One academic who has intensively studied prisoners ranks the loss
of outside relationships as one of the "big three" deprivations of prison
life (along with loss of liberty and autonomy) beside which all
secondary deprivations pale in significance.232 One long-term inmate
explains:
An important concern for many prisoners, but especially
for long-termers, is separation from their families and
friends. The pain of separation is often profound, and with
the passing of time, the probability of continuing to maintain contact becomes an important concern. As long-termers
watch relationships between other prisoners and their
families diminish, fears of their own betrayal and complete
abandonment arise. Worries about their children's schooling
and behavioral problems, the financial situation at home,
transportation to visit, and divorce are ever present
Indeed, one long-term prisoner asserts quite credibly, "The prospect of
maintaining [relationships] over a long period is dim, and most studies
have established that only a few long-termers are able to keep high
levels of outside contact." Individual prisoners put a personal face
on the fear and pain of loss of outside relationships. For example, listen
to one inmate facing a decades-long sentence: "A lengthy prison term
seemed likely to rip apart my relationships. I was almost certain it
would destroy my marriage. I had been married for only a few months
before my arrest." 5 After being in prison for several years this inmate
recognized: "The feelings and emotions men develop by living in a
231.

RIDEAU & WIKBERG, supra note 211, at 74.
232. Timothy J. Flanagan, CorrectionalPolicyand the Long-Tenn Prisoner,in LONG-TERM
IMPRISONMENT, supra note 211, at 249, 251.
233. Carl Kummerlowe, Coping with Imprisonment, in LONG-TERM IMPRISONMENT, supra
note 211, at 42.
234. RIDEAU & WIKBERG, supra note 211, at 237.
235. Michael G. Santos, Facing Long-Term Imprisonment, in LONG-TERM IMPRISONMENT,
supra note 211, at 37.

Published by UF Law Scholarship Repository,

61

Florida Law Review, Vol. 50, Iss. 1 [], Art. 5
FLORIDA LAW REVIEW

[Vol. so

world with women and children are becoming more absent from my
life."" 6 And to a prisoner in a minimum security federal "country
club" prison, the pain of separation is the primary aspect of punishment:
" 'The real pain of prison is being away from your family.... My
wife and I have been married for thirty-four years. She lives in Iowa,
she doesn't drive, and I hardly ever get to see her. That's the hard part
of prison life.' ,,"7
e. Pervasive Violence
Violent attacks-either by guards against inmates, or, more likely,
inmates against inmates-are part and parcel of prison life. Perhaps even
more debilitating than actually suffering the effects of violence-including sexual violence-is the chronic fear of suffering
violence. My review of literature relating to prisons indicates that this
pervasive atmosphere of violence is the most frequently noted aspect of
prison existence. One prison researcher offers this clinical analysis of
why prisons are pervaded by violence:
The prison environment combines a number of different
factors into what amounts to a controlled war. These factors
include: (1) inadequate supervision by staff members, (2)
architectural designs that promote rather than inhibit
victimization, (3) the easy availability of deadly weapons,
(4) the housing of violence-prone prisoners in close proximity to relatively defenseless victims, and (5) a generally
high level of tension produced by the close quarters and
multiple, crosscutting conflicts among both individuals and
groups of prisoners. To these factors, we must add feedback
systems through which prisoners feel the need to take
revenge for real or imagined slights or past victimizations ....238
A psychologist at Leavenworth is a bit more succinct: "There are only
two emotions in here... fear and anger. Just remember that everything
these inmates do revolves around those two emotions and nothing
else." 9 One prisoner is also quite succinct: "Most prisoners fear

236. Id. at 38.
237. Herbeck, supra note 192.
238. Lee H. Bowker, Victimizers and Victims in American CorrectionalInstitutions,in THE
PAINS OF IMPRISONMENT 64 (Robert Johnson & Hans Toch eds., 1982).
239. EARLEY, supra note 211, at 43.
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almost every other prisoner around them."'
explains a little more fully:

Later in his memoir he

Everyone is afraid. It is not an emotional, psychological
fear. It is a practical matter. If you do not threaten someone-at the very least-someone will threaten you. When
you walk across the yard or down the tier to your cell, you
stand out like a sore thumb if you do not appear either
callously unconcerned or cold and ready to kill. 1
An ex-prisoner explains that there is really no advice that can prepare
the new prisoner for the violence-laden environment he is about to enter:
U.S. prisons are full of some of the rudest, most violent and
savage people on earth. They live by an ethic that is
absolutely alien to anything in the outside world. In reality,
there is nothing you can do to prepare yourself adequately
for what is to follow. Just as there is no real preparation for
war or any other extreme, life or death situation. In fact,
war is probably the closest thing to prison.24
Indeed, locking these "rude, violent and savage" people away from
outside society probably makes them even more dangerous to those with
whom they are locked in.
Unfortunately, prison deprives those locked within of the
normal avenues of pursuing gratification of their needs and
leaves them no instruments but sex, violence, and conquest
to validate their sense of manhood and individual worth.
And they do, channeling all of their frustrated drives into
the pursuit of power, finding gratification in the conquest
and defeat, the domination and subjugation of each other.
Thus, the world of the prisoner is ruled by force, violence,
and passions. 3
Part and parcel of the pervasive atmosphere of violence is the
especially frightening subcategory of homosexual rape. Listen to this
chilling prediction given by a long term inmate to a newcomer:
Guys will [rape] you. They will throw a blanket over your
head, grease your ass and [rape] you. And have no remorse
240.
241.
242.
243.

ABBOTt, supra note 211, at 72.
Id. at 121.
HOGSHIRE, supra note 211, at 69.
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about it. Once you are [raped], everybody knows about it,
and then you can't turn nobody down. Anybody think they
can talk you out of your butt will talk you out of your butt,
and before long not only are they [raping] you but you're
[forced to perform oral sex] and washing people's drawers
and socks just like a slave. And this happens to the majority
of first-timers that come in."
The life of a sex slave ("punk") can get even worse:
[T]he only way for the man to stop being raped is to submit
to the rapist. At that point he has become a "punk," and his
life will be worse than wretched for the rest of his term in
prison. Once you've become somebody's [punk], you stay
a [punk], and your new "man" will use you any way he
wants. Soon he will send you out to perform sexual acts
with other prisoners in exchange for a pack of cigarettes or
some other bit of "currency" you'll then hand over to
him.... Punks can (and are) bought and sold, or traded
among prisoners.24
f. Monotony
Commentators and prisoners alike attest to the boredom of prison
existence. An ex-prisoner calls it "maddeningly boring."' An academic observer speaks of the "atmosphere of crushing boredom, endless
routine, mindless amusement, and occasional gripping fear that almost
every inmate experiences every moment in every American prison."' W
One prisoner with literary aspirations waxed almost poetically about
prison's boredom:
After ten or fifteen years, the sun never sets nor rises in
a prison. There are no seasons: no wind or rain or sunlight
in your hair. There are no children to give you a vision of
life, no women to comfort your soul. I have never walked
beneath the sky at nighttime on prison grounds.
... You can't stand the sight of [other prisoners, nor
they you] and yet you are doomed to stand and face one
another every moment of every day for years without end.

244. Blecker, supra note 205, at 1157.
245. HOGSHIRE, supra note 211, at 72.

246. Id. at 69.
247. Richard A. Wright, Afterword, in HASSINE, supra note 211, at 131.
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You must bathe together, defecate and urinate together, eat
and sleep together, talk together, work together.'
In fact, one prison psychologist goes so far as to assert that boredom is
in fact "the most important weapon" for the prison system. 9 He
explains:
By the time a prisoner spends a year in 2-block, he becomes very boring to himself. It becomes a terrible burden
to him. If you are spending a lot of your time doing
absolutely nothing, that will get to you. That's all we can
do anymore. There used to be ways that prisons could
punish people, but basically courts have decided that these
are cruel and unusual punishments. Although this is not
something people generally talk about, the fact is, boredom
is the principal instrument of punishment here.'
g. Unpredictability
Paradoxically, the seventh unpleasant aspect of prison existence is
the exact opposite of monotony: unpredictability. One prisoner tidily
sums up the paradox: "There is a monotonous and regular routine, yet
I know it can change abruptly, on an administrator's whim." 1 Administrators can impose a lockdown, switch cell assignments, or even
transfer an inmate to a new institution, all without explanation. Nor does
the unpredictability come solely from the behavior of the administrators;
inmates' spasms of violence also fail to follow a cause-and-effect
sequence that most outsiders would find understandable. Prison is
"boring stretches of time punctuated by sheer terror."' This interaction between administrative whim and inmate volatility is well captured
by Pete Earley in his description of Leavenworth Federal Penitentiary--- The Hot House":
The Hot House is an erratic place. Convicts arrive, others
are transferred. The inmate who lived in the cell next door
for twelve years is gone one morning without explanation.
Guards are promoted, they quit, they are fired. A new
warden comes and changes all the rules. A new inmate
248. ABBOTT, supra note 211, at 85-86.
249. See Blecker, supra note 205, at 1172 n.52.
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moves onto the tier and decides to "move on you." In such
a caldron, it is often difficult for an observer to understand
what he is seeing or to make sense of it. Rules are enforced
to show who is the boss, not out of any sense of fairness.
Respect can be worth more than freedom. Convicts do
things that seem foolish at first yet months later make
perfect sense.... The key to understanding the Hot House
is that in an irrational world, irrationality makes sense.'
h. Sense of Unreality
The eighth and final unpleasant aspect of prison existence is the air
of unreality it engenders in the inmates. This unreality is a product of
the other seven unpleasant aspects explained above. The value system
in prison stands normal experience on its head: "An unexpected smile
could mean trouble. A man in uniform was not a friend. Being kind was
a weakness. Viciousness and recklessness were to be respected and
admired."' Thus, one can surely sympathize with the long-term inmate
who expresses, "the painfully chained need for some normalcy in my
life: the need to ride a bike, take a swim, watch children playing; the
need to hold a woman, to talk to normal people, to walk in the night
with the wind in my face." 5 Indeed, it is hard to imagine being able
to keep a grip on normal reality in a place like Leavenworth:
When you are inside the Hot House for a long period, even
as an outsider, you soon forget what it is like to be anywhere else. Steel doors clanging closed behind you, hostile
guards yapping orders, television rooms dominated by
hollering blacks watching sports, white toughs in polka-dot
gang bandannas pumping iron, mirror-polished tile floors,
drab walls painted an unvarying chocolate brown and tan,
naked white flesh adorned with obscene tattoos, dainty men
with shaven legs dressed in scanty shorts that expose
panties made from Jockey shorts dyed pink and [sic] red
Kool-Aid, old drunks high on homemade mash, neurotics,
addicts, sexual deviants, fat bikers with acne-like bullet
scars-this is the Hot House community.
It is difficult to peer into such blackness without
eventually being sucked inside.'
253.
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Little wonder that "[c]oncern with deterioration is a source of stress that
is most often identified with lifers and long-term prisoners." This
fear is put in concrete terms by one long-term inmate:
For most, the prison experience is a one-way ride on a
psychological roller coaster-downhill. And the easiest
thing to do, in a world where almost everything is an
assault against you, is to permit yourself to be defeated by
the overwhelming indifference and sense of hopelessness
that steals into your daily existence, slowly, almost unnoticeably sapping your drive, your dreams, your ambition,
evoking cries from the soul to surrender, to give up the
ghost, to just drift along with the tide of time and human
affairs, to not care. 58
Thus one prison researcher is perhaps being charitable when he
observes, "Prison time is an interruption of life, not a part of it, like a
form of cryogenic suspension through which the patient remains fully
conscious .... ,
i. Summary
In light of the eight severe pains of imprisonment just discussed, it
seems that "hell" is an appropriate metaphor for describing the prison
experience. One might conclude that the public's perception that
prisoners have it too easy is simply a manifestation of willful ignorance
that should be ignored in determining public policy. But this conclusion
would be too hasty because it is possible, using many of the very same
sources drawn upon in describing the pains of imprisonment, to
construct a counter-narrative showing that for at least some prisoners,
prison is not a particularly punitive place.
4. Negating the Pains of Imprisonment
Three insights are necessary before the counter-narrative can become
plausible. Each of these three insights is, I believe, undebatable. First,
prisoners are individuals, and each comes to prison with a peculiar
background and characteristics. Accordingly, the law of averages says
that some prisoners will possess a constellation of characteristics that

257. Timothy J. Flanagan, Lifers and Long-Termers, in THE PAINS OF IMPRISONMENT 115,
120 (Robert Johnson & Hans Toch eds., 1982).
258. RIDEAU & WIKBERG, supra note 211, at 59-60.
259. RJ. SAPSFORD, LIFE SENTENCE PRISONERS: REACTION, RESPONSE AND CHANGE 76

(1983).
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will enable them to deal with the prison environment better than other
prisoners. For example, a hardened criminal whose companions in the
outside world are other criminals will presumably be better equipped to
deal with other inmates than would a law professor like me. The second
insight is that most human beings have an incredible capacity to adapt
to almost any environment in which they find themselves, even a radical

environment such as prison. Social science literature contains many
studies of adaptive strategies that have proven successful even for
life-sentenced prisoners.2" The third insight is that the proper standard
for comparing prison life with outside life is not, for most prisoners, the
standard of a middle-class lifestyle.261 Rather, most prisoners come

260. See, e.g., Nigel Walker, The UnintendedEffects of Long-Term Imprisonment, in LONGTRM IMPRIsoNMENT, supra note 211, at 95, 101. Six main coping strategies listed by one

authority are:
(i) [U/ncertainnegative retreat--difficulties in coping both with the staff and the
other inmates;
(ii) [Slecondary comfort indulgence-simply enjoying the comforts of the prison;
(iii) [JJailing---considerable involvement in the inmate social system with access
to, and marketing of, contraband items;
(iv) [Glleaning-frequentcontacts with specialist treatment staff, attending many
educational courses in the hope of acquiring useful qualifications;
(v) [01pportunism-exploitingboth the inmate social system and the specialist
staff and educational resources;
(vi) [Djoing your bird-never attracting staff or inmate attention, but [being]
respected by both, while enjoying the comforts of the regime.
Id. at 101 (citing studies). The last five of these coping strategies lead to positive effects for the
inmate. See id.
261. A basic criminology textbook makes these commonplace observations:
[E]conomic inequality is one of the most powerful determinants of crime. A large
social scientific literature showed that unemployed and sub-employed men are
much more likely to steal, rob, murder, ingest drugs, and abuse their intimate
partners than their more affluent counterparts .... Not surprisingly, many predatory
street criminals are homeless, and the highest rates of illegal drug abuse are found
among the homeless.

D. ScHwARTZ, CONTEMPORARY CRIMINOLOGY 465, 471
(1996). That it is mostly the poor who are in prison accounts for the fear of both politicians and
the public that a prison existence with even a modicum of amenities will seem like a step up
in living standards to many inmates, and could have the perverse effect of treating convicted
criminals to a lifestyle superior to that of the law-abiding, working poor. See, e.g., Joe Brennan,
Christensen's Bill Promotes Prison Reform, OMAHA WORLD-HERALD, Apr. 3, 1996, available
in 1996 WL 6011881 (quoting U.S. Representative Jon Christensen as saying, "Prison's no
picnic today... but neither are our nation's streets. We must make absolutely sure no one has
it easier on the inside than they had it on the outside."); Ivette Mendez, Corrections Official's
WALTER S. DEKESEREDY & MARTIN
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from outside environments that share many of the characteristics of
prison: physical shabbiness, economic want, lack of meaningful
opportunities, violence, and unpredictability. 2 Obviously, the more
the prison experience resembles the living situation that the prisoner
experienced on the outside, the less pain one would expect the prisoner
to suffer from being in prison.
These three insights together conduce to a phenomenon that I will
call "lowered expectations." A person with lowered expectations can
sometimes find pleasure in circumstances where persons with higher
expectations would be unsatisfied, if not appalled. For example, most of
us inthe outside world would find pleasure in having a nice, unassuming bottle of red wine with dinner. By contrast, a prisoner in the
supposedly alcohol-free environment of prison may find pleasure in
wine produced in the following manner:
Prison hooch can be made in your cell toilet.., or more
often, in plastic trash bags. The recipe is simple: make a
strong bag by double or triple bagging some plastic trash
bags and knotting the bottoms. Into this, pour warm water,
some fruit or fruit juice, raisins or tomatoes, yeast, and as
much sugar as you can get ahold of (or powdered drink
mix). Now tie off the top of the bag, letting a tube of some
kind protrude so the thing won't explode while it gives off
carbon dioxide. Now hide the bag somewhere and wait at
least three days. A week is enough. One of the problems
you have right away with making wine in prison is the
difficulty of getting yeast. It's a strictly forbidden item and
you might not be able to get any. In this case you can
improvise the yeast by using slices of bread, preferably
moldy (but not dry) and preferably inside a sock for easier
straining.... Such alcohol is very popular and you can
quickly sell this by the pint for smokes, food, reefer, and
even green money!263

Warning Can't Stop No-FrillsPrison Billfrom Advancing, STAR-LEDGER (Newark, NJ.), Mar.
24, 1995, available in 1995 WL 5208138 (reporting that citizen-initiated "People's Prison" of
a no-frills variety "aim[ed] at criminals who enjoy amenities not often available to law-abiding
citizens"); Emily Wilkerson, IrritatedLegislature Jumps on Prison "Perks," STATE. L-REG.
(Springfield, ILL.), May 24, 1996, availablein 1996 WL 9993571 (quoting a state legislator as
saying "There's people in my district who can't afford cable TV,and yet you go to the joint and
you have the opportunity of getting it.").
262. See supra note 42 and accompanying text. Inmates who commit capital offenses often
come from some of the worst imaginable environments.
263. HoGsHmE, supra note 211, at 85-86.

Published by UF Law Scholarship Repository,

69

Florida Law Review, Vol. 50, Iss. 1 [], Art. 5
FLORIDA LAW REVIEW

[NboL
.S0

Who is to say that the prisoner gets less pleasure from this vile
concoction than a consumer on the outside gets from imbibing a modest
Chianti? Indeed, perhaps the prisoner gets more psychological pleasure
because of the thrill of "beating the system" to procure an illegal
beverage. 2 So with these insights in mind, it is possible to construct
a counter-narrative with respect to most-although not all-of the eight
pains of imprisonment detailed above.
a. Loss of Access to the Outside World
This is the most obvious effect of prison, and the one as to which no
counter-narrative can be composed: short of escape or temporary respites
like chain gang work along the roadsides, an inmate's lack of freedom
to experience the world outside prison walls is complete.
b. Unpleasant Physical Environment
The "carrots" that prison administrators permit in order to keep the
inmates pacified, combined with the inmates' ingenuity in "hustling,"
results in quite an astonishing array of goods and services in any
institution where the inmates have significant freedom of movement
within the facility. In a particularly "loose" joint like Lorton Central
Prison in Virginia, older inmates are appalled at how "sweet" life is for
younger prisoners:
[P]rison is "pretty much the same as on the street. Their
little honeys can come and see them; they can sneak off
and have a little sex here and there. Drugs when they want,
get drunk when they want. They can have personal clothing
so they can dress similar to the way they did in the streets.
Get up late. Pretty much the same thing as at home.
Somebody to look out for them."2'
Another older Lorton inmate reports:
"On Friday nights between six and eight everyone's bar
hopping. Between nine and ten, everyone's trying to get
their drugs to go with the wine. Almost every night, but
especially Friday, guys be standing on the walk staggering.
You'd think you're at a damn party ...Guards don't say

264. EARLEY, supra note 211, at 243 (two prisoners explain that the best way to "do time"
is by "beating the man.").
265. Blecker, supra note 205, at 1172.
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nothing except 'Hey Mack, you're drunk again.' The joint
is just so sweet to them.""
Just like a well-heeled consumer in the outside world, an inmate with
sufficient wherewithal can satisfy his needs. As one Missouri inmate
who had fathered two children while in prison, even though never
having a conjugal visit (his friends distracted the guards), said: "If you
got money or the smarts or a gang, you can get anything you
'
One lifer explained
want-drugs, sex, jewelry, food, you name it."267
how he provided himself with a relatively high standard of living at a
relatively low cost:
[I]f I wanted my laundry done, I could pay an inmate
laundry worker with cigarettes to have my laundry picked
up, cleaned, and delivered back to me....
For a few packs a week, a swag man could deliver
specialized cooked foods and pastries to your cell on a
daily basis. The food was smuggled out of the kitchen by
inmate workers who would then openly hawk them on any
housing block....
Eventually, I worked my way into a situation where my
own basic needs were being met. I had at my disposal the
eager services of swag men, laundry men, ice men (for
summer ice cubes), barbers (to cut my hair in my cell), and
phone men (to make sure I got signed up for phone calls).
I could even have a cell cleaner, though I felt there were
certain things a man should do for himself.2"
Thus, the physical environment in a prison may not be as bleak as it
would first appear to an outside observer, particularly factoring in the
inmates' lowered expectations.
c. Loss of Autonomy
While inmates are subject to some fixed rules, such as when to be
in their cells for nighttime lockdown, and some administrative whims
such as daytime lockdowns, in many prisons inmates have a great deal
of choice concerning how to structure their daytime activities-arguably
as much choice as those of us in the outside world who have to go to

266. Id.
267. Gavzer, supra note 210.
268. HASSiNE, supra note 211, at 36-37.
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work, make sure supper gets on the table, attend a child's softball game,
and get to bed in time to be ready for work the next day. Inmates I
observed at Anamosa had a great deal of autonomy. Even in a notorious
joint such as Leavenworth, as of the time Pete Earley wrote his account
in the late 1980s, the convicts were released from their cells at six a.m.
and were free to roam the compound relatively unrestricted until ten
p.m.2" One older inmate explained the Lorton Central routine to a
newcomer this way:
Relax. You can get a job if you want to. If you don't
want to you don't have to. You can go to school if you
want to; if you don't, you don't have to. The day is yours
and the nights are yours, from anytime after the morning
count-the count is at seven o'clock, and it usually clears
around eight. They count again at eleven, then they count
again at three-thirty. Then they don't count no more until
ten-thirty at night. From eight a.m. 'til ten-thirty at night
you can do what you please. You can go where you want,
anywhere in the camp you want. Any dormitory, any yard,
the track, the gymnasium. Anywhere you want to go you
can go, anywhere, except out the gate. The only thing that
you have to do is to be on your bunk at count time.'
d. Loss of Outside Relationships
Some inmates do manage to maintain outside relationships over long
periods of time. Prison policies generally allow for visitation (including
sometimes conjugal visits) as well as phone calls (not to mention
correspondence). Sometimes even without formal conjugal visits inmates
can manage to indulge in physical intimacies with their partner of
choice.271
Even if inmates lose their outside relationships they can sometimes
compensate by connections made in prison. As to the simple physical
release of sex, that is easily available, albeit perhaps not in the forms
that the inmate would choose in the outside world.2' For those seeking
emotional ties that go farther than mere physical release, increasingly

269. EARLEY, supra note 211, at 4.
270. Blecker, supra note 205, at 1159-60.
271. See supra notes 265, 267 and accompanying text.
272. EARLEY, supra note 211, at 111 ("Sex," Bowles explained, "is easy to get in prison.");
HOOSHmR, supra note 211, at 81 ("Sex is rampant in prison, populated as they are by young

men who might have a bit more testosterone than others in their age group."). Of course, most
of the sex that is available in prison is of the self-administered or homosexual varieties.
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they stand a good chance of being incarcerated with buddies from the
outside. 3 Further, prison friendships, whether carried over from
acquaintance in the outside world, or formed for the first time within the
prison, can be quite fervent-indeed, more fervent than a friendship
between the same two people would be likely to be on the outside. 4
Thus, inmates may be able to compensate for the attenuation of outside
relationships, particularly in light of the phenomenon of lowered
expectations.
e. Pervasive Violence
Violence connotes a relationship of predator to prey. Since every
inmate is potential prey, their pervasive fear is understandable. Yet
violence is a two-sided coin: while it is bad for the prey, it is presumably good and useful for the predator. Thus, for those inmates who can
effectively use violence in prison to attain their goals, violence is
pleasurable rather than pain-causing. Inmates with the greatest capacity
for violence can sometimes parley that propensity into the highest
quality of life in prison:
[The toughest criminals] have moved up to supervisory
positions in industry, making the best money for the least
work; they have the best hustles going; they have the
established contacts for drugs, weapons, and other goods
and services. And they "push steel" (stab with a "shank")

273. See Blecker, supra note 205, at 1160 ("As you walk around, you'll see some of your
friends. If they [are] good enough friends of yours, you can get in the dorm with them, the same
guys you hung out with on the street.").
274. EARLEY, supra note 211, at 112. Hardened convict Carl Bowles explained the need
for friendship in prisons to journalist Pete Earley:
The purest relationship is one of love, not one based on sex, and that comes with
friendship and caring about another human being and being there for that person
just like he is there for you.
The cops will tell you that I'm a predator, but you try to find one person in
twenty-three... years who I've preyed on. There are fifteen or twenty cases, guys
who I have helped through the years. Ask any one of them and they will tell you,
"Oh yeah, Carl, well he'd probably [have sex with me] if I let him, but he never
pressed me out of anything. He's my friend. He cared about me and helped me."
Id.
Professor Duncan has an extended discussion of the idea that, "Inmates have portrayed
prison as a place that uniquely promotes friendship.... Many prisoners have attempted to
explain why friendships tend to flourish under conditions of penal confinement more than in
freedom." Duncan, supra note 211, at 1210-11.

Published by UF Law Scholarship Repository,

73

Florida Law Review, Vol. 50, Iss. 1 [], Art. 5
FLORIDA LAW REVIEW

[VolI.
so

most effectively, terrorizing the timid, short-term first
offender, who deserves the least and suffers the most."
f. Monotony
It is difficult to construct a compelling counter-narrative concerning
monotony, since the prison environment is undebatably one involving
a quite constricted range of experiences even where inmates have a great
deal of autonomy within the prison. Sporadic interruptions of routine,
like visits from family, or special privileges276 sometimes provide
temporary relief from tedium. Perhaps the most positive thing that can
be said about monotony from the perspective of some self-motivated
prisoners is that the forced separation from the distractions of the
outside world virtually compels them to look inward in self-examination.
Thus, for some, prison can be "a place of self-awareness and spiritual
growth."
g. Unpredictability
Here, there is even less of a counter-narrative to be constructed than
with respect to monotony. All human beings crave at least a minimum
degree of predictability in their lives. This insight was brought home
through the study of Nazi concentration camps. Those camps violated,
"the need that most individuals have for a level of predictability in daily
encounters: It was precisely the unpredictability of life in the concentration camps that produced radical personal insecurity."27' One of the
strongest desires of inmates, particularly those serving long sentences,
is for prison administrators to promulgate a reasonable set of rules and
equitably enforce them.279 This can quite easily turn into a Catch-22

275. Blecker, supra note 205, at 1173.
276. See, e.g., EARLEY, supra note 211, at 173-74 (discussing the custom at Leavenworth

for the inmate cooks to take over the kitchen for themselves on Sundays and fix their own
favorite meals).

277. HOGSHIRE, supra note 211, at 95. For a collection of stories of inmate selfimprovement in prison, see Duncan, supra note 211, at 1209-10, 1214-18. See also JARVIS JAY
MASTERS, FINDING FREEDOM: WRITINGS FROM DEATH Row 123-29 (1997) (first-person account
by Death Row inmate detailing his journey to spiritual peace and enlightenment through
Buddhism).
278. Anthony E. Bottoms et al., Situational and Social Approaches to the Prevention of
Disorderin Long-Term Prisons,in LONG-TERM IMPRISONMENT, supra note 211, at 186, 193.
279. See id. (noting that the routines that prisoners find reasonable and acceptable have four
characteristics: (1) "[d]elivery of an acceptable level of... basic necessities," (2) treatment as
an autonomous person, (3) consistent enforcement of rules, (4) "[flair treatment vis-a-vis other

inmates").
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situation for inmates, however, since most regulations that enhance
predictability also detract from another goal highly valued by inmates:
autonomy within the prison. The trade-off is not a pretty one: "Inmates
serving long sentences preferred to lock at Graterford because, even
though it was violent, it afforded them the most personal liberty. This
was so because the more violent a prison is, the more reluctant guards
28
are to enforce petty rules for fear of being assaulted.""
h. Sense of Unreality
There are two separate counter-narratives that can be constructed
regarding this pain of imprisonment. The first is that there are positive
aspects to this sense of unreality: while life in prison does not have
many of the pleasures of the outside world, neither does it have some
important sources of stress. In an insightful law review article, Professor
Martha Grace Duncan collected reasons why some inmates view prison
as an attractive refuge from the outside world."' Some criminals find
life on the outside "merely confusing"2" or "too subtle." 3 Criminals
also sometimes see imprisonment as a welcome retreat from the
responsibilities imposed by the outside world. A teacher at San Quentin
explains "Our prisons are full of men who (whatever they may tell the
parole board) are in fact in headlong flight from the uncertainties and
outright terrors-women and jobs, for instance-of life outside."' As
one inmate put it: " 'In a way, the less free you are, the more freedom
you have. With every rule and locked door you have one less responsibiity.... No worries, no job hassle, no bother about when or what to
eat, what to wear. Free of responsibility, returned to a form of infancy.' 25 One released inmate noted that in the outside world, "I could
hardly remember to pay the rent, and the gas bill and the phone bill, let
alone take proper care of my teeth." 6
The second counter-narrative that can be constructed concerning the
unreality of prison existence is that some inmates seize this unreality by
the throat and create their own new reality in which they seem to thrive.
On the overt end of the spectrum, in many prisons there are portions of.
280. HASSINE, supra note 211, at 11.

281. See Duncan, supra note 211.
282. J. BLAKE, THE JOINT 72-73 (1971) (quoted in Duncan, supra 211, at 1205).
283. T. FLYNN, TALES FOR MY BROTHER'S KEEPER 20 (1976) (quoted in Duncan, supra
note 211, at 1237).
284. Kenneth LaMott, N.Y. TIMES, Feb. 29, 1976, § 7 (reviewing M. BRALY, FALSE START
(quoted in Duncan, supra note 211, at 1238)).
285. T. FITZGERALD, TAMSIN 112 (1973), quoted in Duncan, supra note 211, at 1221-22.
286. M. BRALY, FALSE STARTS: A MEMOIR OF SAN QUENTIN AND OTHER PRISONS 346
(1967), quoted in Duncan, supra note 211, at 1221.
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the institution that are essentially the preserve of the inmates and into
which the guards fear to tread. 7 In a more general sense, in many
prisons inmates have more input into how the institution operates than
most members of the public would suspect. It is not unusual to hear
prison administrators admit that "the inmates run the joint.""8
To the degree that inmates do gain some control over their existence,
a significant percentage of them prove to be quite adept at "hustling" in
prison. Broadly speaking "hustling" could be defined as any scheme to
better one's lot in prison in ways not countenanced by the institution's
rules.289 In many institutions hustling provides a thriving underground
economy in such goods as food, tobacco, and intoxicants; and such
services as sex, gambling, tattoos, and laundry.2" Hustling actually
performs another, and perhaps as important, function: it provides
inmates with the goal of "beating the man" and the satisfaction that
comes from doing so.29 ' Two Leavenworth inmates explained this
concept to Pete Earley:
The best way to "do time," Scott and Greschner explained,
was by "beating the man." Pour breakfast cereal in the sink
in your cell, add water, and let it curdle for several days. It
will become potent enough to get you drunk. You've just
beat the man. Remove the thin steel wire from inside an
eyeglass case and rub it against the bars. It will saw
through them. You've just beat the man. Take the plastic
wrap covering your food and roll it tight around a toothbrush. Heat it with matches until it becomes hard, and then
spend several hours rubbing it against the floor, making its
edges sharp. You've just made yourself a plastic knife and
beat the man.2"

287. See, e.g., Glionna, supra note 224 (quoting Lt. J.R. Andrews, a prison spokesman:
"Out there, [in the yard] that's [the inmates'] turf, and we don't enter it unless we have to....
That's their domain."); Joe Hallinan, Tune in Hell: Demandfor "No Frills" PrisonsIgnores the
Brutal Realities, STAR-LEDGER (Newark, N.J.), June 25, 1995, availablein 1995 WL 8856629
("At Terrell [a prison in Texas], inmates were housed by hometown. As a result they formed
'armies,' usually along racial and ethnic lines. The armies took effective control of parts of the

prison.").
288. See DIIUO, supra note 108, at 2 ("Virtually every correctional officer I talked to was
quick to confide that 'the inmates run the joint' and 'can take over whenever they want to.' ");

HASSINE, supra note 211, at 45 ("If you ask any staff member or inmate who runs Graterford
[Prison], the answer will always be the same: 'The inmates run Graterford.' ").
289. HAssIn, supra note 211, at 36-37 (explaining "hustling," and the role it plays in
prisons' underground economies).
290. See supra text accompanying notes 263, 265-68.
291. See supra note 264.
292. EARLEY, supra note 211, at 243.
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"Beating the man" through hustling may seem to those of us on the
outside as an unlikely path to self-esteem. Nonetheless, for many
inmates it seems to work. One long-term inmate, in explaining
large-scale hustling by a prison gang, noted, "What they did with their
earnings was of no consequence, since the hustle itself seemed to be all
that mattered. Money earned was merely an indicator of how good a
hustler an inmate could be. 293
"Beating the man" is simply one example of the fact that inmates can
construct complete, idiosyncratic codes of conduct, adherence to which
gives the inmates a feeling of being honorable people no matter what
bad deeds they have done in the outside world. One Leavenworth inmate
who was a leader of the Aryan Brotherhood explains prison honor as
follows:
In society's eyes you're a worthless piece of shit. Now, you
can buy into what society says and decide you really are a
piece of shit or you can say, "society, I'll live by my own
rules." That's what I did. I decided to live by my own
standards and rules. They aren't society's but they are mine
and that's what I've done. In your society, I may not be
anybody, but in here, I am.
[Crime] is how I make my living. It's a job. But that
doesn't mean I don't have any ethics or code that I live by.
Most Square Johns don't believe criminals live by any code
or rules, but I do. You have to have standards, because they
are the only things that set you apart from the real
scumballs in here. You've got to embrace something, some
sort of principles, and if you keep those standards, you
develop a reputation. Society may think you are a piece of
shit, but in here, you are respected because everyone knows
you are strong enough to stand by your principles.... You
see, in here, principles are the only things a man has. You
are as good as your word.2
In perhaps the most perverse twist of expectations, some prisoners
find the unreality of prison existence to be exactly the reality they
prefer; for them prison becomes "home." Experienced inmates point out
that there are some people who just seem to "fit" in prison:
Perhaps the great majority of prisoners belong [in prison].
They keep returning. I've seen them come and go; leave
293. HASslNE, supra note 211, at 63.
294. EARLEY, supra note 211, at 77, 81.
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and return.... Almost every one of them (in fact, everyone
I've seen) feels relieved to be back. They need shaves and
showers; they are gaunt, starved-looking when they come
in from outside. Within a week they are rosy-cheeked,
starched-and-pressed, talking to everyone. Laughing a lot
(hail-fellow-well-met). They fit in in prison. This is where
they belong. Or, to be more charitable-because if men
pursue their best interests, no one really "belongs" in
prison-let me say that there are less uncertainties in life in
a prison than on the outside.29
Another inmate testifies to this phenomenon from personal experience:
You got a million of us that [prison] has came [sic] to be
our refuge. When things get rough. And it should be the
opposite way around, but in our heart this is our refuge.
You come, and you hope each time that you get enough of
whatever you need to deal with the reality and responsibilities of the free world. But for me to say that what I
remember
[about prison] scares me out of my shoes-I'd be
2 96
lying.
Thus some prisoners come to view their incarceration as simply an
alternative-and not inferior-lifestyle because they prefer the
pains/pleasures balance of incarcerated existence over the different
pains/pleasures balance of life on the outside.
Even more galling to a retributivist is evidence that, for at least some
inmates, over the long term the preference for an incarcerated existence
is a rational one: "In most prisons, inmates have regular and nutritious
diets, access to recreational exercise, and opportunity to sleep. Furthermore, offenders can obtain fairly immediate health care....
[I]mprisonment may have the fortuitous benefit of isolating the offender
from a highly risky lifestyle in the community. ' 29 And as a long-term
inmate ages:
[Researchers] report that many of the experiences associated
with aging in open society including retirement, loss of
spouse, and financial insecurity were not present [in older
prisoners] and that traditional physical and emotional
deterioration resulting from work and stress was absent.

295. ABBOTT, supra note 211, at 119.
296. Blecker, supra note 205, at 1193.
297. James Bonta & Paul Gendreau, Reexamining the Cruel and Unusual Punishmentof
Prison Life, in LONG-TERM IMPRISONMENT, supra note 211, at 75, 82.
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Inmates appeared and reported feeling younger than their
chronological age. Traditional milestones of aging such as
retirement and widowhood held no meaning and they did
not have to make radical adjustments to maintain social
status or financial security. It was also noted that the older
long-term prisoner was well-informed, interested in politics
and made plenty of use of his leisure time."'
For most long-term inmates, the fear of physical and mental deterioration is, surprisingly, unfounded."'
In this examination of the pains and pleasures of imprisonment
Professor Duncan offers an important insight: "[Happiness itself bears
no necessary correlation to either confinement or freedom."3 ' As
graphic proof of this listen to one older, long-term inmate's view of
happiness:
What makes me happy? Truthfully? If I could get a couple
of Snickers Bars tonight and go to bed full and not hungry-I'm happy. Before they let you buy commissary in
prison, I used to go to sleep hungry. Now with commissary
and the 18 cents an hour I make, I'm happy....
At the present time I'm content. One thing, I have no
worries. If I were in the streets, I'd worry about getting
robbed, going here and there, getting beat up. Here I don't
worry. Here I can lock my cell and nobody bothers me. 1
C. The Shortcomings of LWOP for a Retributivist in
Highest Condemnation Cases
One mother of a rape/murder victim pictures the imprisoned
existence of her daughter's killer as follows:
When Rosemarie D'Alessandro thinks of the killer who
brutally raped and murdered her [seven]-year-old daughter
298. J. Stephen Wormith, The Controversy Over the Effects of Long-Term Incarceration,
in LONG-TERM IMPRISONMENT, supra note 211, at 53, 59.
299. See Timothy J.Flanagan, Long-Term Incarceration:Issues of Science, Policy and
Correctional Practice, in LONG-TERM IMPRISONMENT, supra note 211, at 3, 4-5 (collecting

research indicating that contrary to the "mythology or conventional wisdom of long-term
incarceration... no systematic or predictable effect of long-term imprisonment exists."). In
particular, there is a striking total lack of evidence of general or widespread deteriorative effects.
See id.
300. Duncan, supra note 211, at 1235.
301. HASSINE, supra note 211, at 96 (interview by author, Victor Hassine, with Albert
Brown, "a 74-year-old lifer" at Graterford State Prison).
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[twenty-one] years ago, she sees a man graced with some
of the best in home comforts.
She pictures Joseph McGowan-who is serving a life
sentence in a state prison for the crime-well-fed, warm,
watching television, phoning acquaintances, and puttering
about a prison library while studying to become a paralegal.
"He's doing less work than you and me ....
It's very
leisurely. It's not fair at all. In his mind, he still sees that
he has hope.... And my daughter, forget about it. She has
no hope. Her hope was taken away with her life."'
Based upon the foregoing discussion of the pains and pleasures of
imprisonment, can this mother's vision be stigmatized as irrational?
Certainly it is irrational to believe that LWOP is too commodious for all
inmates. For many inmates, the pains of imprisonment-whether those
contemplated by law-like loss of freedom and loss of outside relationships, or illegitimate ones such as predations by other inmates-make
prison such a painful experience that whatever minimal pleasures are
available effectively make no dent in the prisoner's misery. For these
inmates, prison is an earthly "hell" that is highly retributive. (It bears
emphasizing that to the extent the pain is imposed by other inmates
rather than by official policy, such retribution is illegitimate.)
But it is not irrational to believe that for some prisoners, long-term
imprisonment either is not highly retributive from the very outset, or
becomes not highly retributive over time. As we have seen, there are
various strategies available whereby individual inmates can avoid the
retributive aspects of prison existence for which the public fervently
hopes. Some inmates become super-predators in prison and live their
lives at the top of the prison "food chain.""3 3 Others, simply by virtue
of their seniority in prison, succeed to life at the top of the food
chain. 4 Some find prison to be their true "home."'
Still others
work out profitable and emotionally satisfying "hustles."'
A few
develop a life of the mind--either intellectual or religious-that permits
them to discount the importance of their living circumstances.' Some
of these strategies are significantly aided by "the keeper philosophy"
that dominates correctional practice.'
302. Hugh R. Morley, PrivilegedPrisoners:Is Justice Served by TV Sets andStereos?, THE
RECORD (Northern NJ.), Nov. 13, 1994, availablein 1994 WL 7788950.
303. See supra text accompanying note 275.
304. See supra text accompanying note 268.
305. See supra text accompanying note 295.
306. See supra text accompanying notes 290-93.
307. See supra text accompanying note 294.
308. See supra text accompanying notes 204-06.
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As to the vision of the victim's mother quoted above, we might find
that she's wrong-McGowan in fact despises prison, and is undergoing
continuous, severe suffering. On the other hand, she might be right that
McGowan has settled into what is, for him, a satisfying lifestyle. To
most of us, the pains of imprisonment seem so intense that we would
likely conclude that the odds favor suffering for most prisoners, but we
surely cannot discount the significant likelihood that any given prisoner
may be prospering in prison. It is this significant possibility of prisoners
creating satisfying prison existences, I believe, that leads the public to
conclude that mere imprisonment cannot guarantee sufficient suffering
to be a fitting punishment in highest condemnation cases. This lack of
assurance of the sufficiently punitive nature of imprisonment is the first
shortcoming of LWOP for a retributivist in the highest condemnation
cases.
The second shortcoming relates not to the suffering aspect of
retribution, but to its expressive component. In most jurisdictions LWOP
as a punishment is not limited to highest condemnation murder cases.
For example, I live in Iowa, a state that has no death penalty. Here,
LWOP is the mandatory sentence for all first degree 'murders ° -whether of a highest condemnation nature or not-as well as
for all first degree sexual assaults31 and all first degree
kidnappings." Thus, there is no way in Iowa for a sentence to reflect
the public perception that a particular homicide is one so beyond the
pale as to deserve a special punishment above and beyond even other
extremely serious crimes. To illustrate the power of the expressive urge,
recent resurgence of interest in the death penalty in Iowa was spurred
by what (at least in Iowa) was a crime of almost unparalleled heinousness: Lary Morgan burglarized the home of an acquaintance, kidnapped
sleeping ten-year-old Anna Marie Emry, sexually assaulted her, and
stabbed her to death, inflicting over twenty wounds.312 The burglary,
kidnapping, rape, and murder of a ten-year-old girl obviously falls
within the definition of a highest condemnation case.313 Yet in Iowa
there was no mechanism at sentencing by which the sentencer or the
public could distinguish the case from other non-highest condemnation

309. See IOWA CODE §§ 707.2 & 902.1 (1996).
310. See IOWA CODE §§ 709.2 & 902.1 (1996).
311. See IOWA CODE §§ 710.2 & 902.1 (1996).
312. See State v. Morgan, 559 N.W.2d 603, 605 (Iowa 1997); Thomas A. Fogarty, How
the Death Penalty Lost Support, DES MOINES REG., Mar. 2, 1995, available in 1995 WL.
7185226 (reporting that "[c]irculators of pro-death penalty petitions last summer [1994] after the
murder of young Anna Marie Emry of Grinnell gathered tens of thousands of signatures").
313. See supra pts. I.C.2. & I.C.3.
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scenarios such as a murder resulting from a drug deal gone bad, or a
kidnapping and rape where the victim was not killed.
Death penalty opponents who ignore the power of these two
shortcomings of LWOP to the retributively-minded public are doomed
to futility in efforts to repeal death penalty statutes in states that already
have them, and are likely, in the long run, to lose the battle in even
those states that do not currently have capital punishment. The time is
ripe for a new abolitionist approach that frankly acknowledges and plays
to the retributivist sentiments of the public. A retributivist abolitionist
strategy is undoubtedly a long shot at best, but it at least has a fighting
chance for success, which cannot be said for the arguments of traditional
capital punishment opponents. Accordingly, in the next Part of this
Article, I attempt to imagine a constitutionally acceptable, potentially
politically appealing retributivist alternative to capital punishment.
IV. IMAGINING A CONSTUTIONALLY ACCEPTABLE, POTENTIALLY
POLITICALLY-APPEALING, REFRIBUTIVIST ALTERNATIVE

A. Constraints on the Imagination
There are two constraints on any efforts to imagine a sufficiently
retributive alternative to the death penalty. The first is that any
alternative must be based primarily on incarceration.314 The possible
competing paradigm of incarceration is corporal punishment-the
imposition of physical pain. Whatever one thinks of this alternative from
a moral standpoint, it is clearly not politically viable." 5 The era of
officially sanctioned floggings and physical mutilations as punishment
has passed in the United States. There has been no serious legislative
effort in decades to reinstate corporal punishment, and no realistic
prospects for such reinstatement in the foreseeable future." 6 Aside
from the death penalty, the accepted form of punishment for serious
crime in the United States is long-term imprisonment. This reliance on
incarceration, however, does not rule out the judicious use of some

314. See, e.g., Kahan, supra note 121, at 591 ("Imprisonment is the punishment of choice
in American jurisdictions.... [For those who commit serious criminal offenses, the law
strongly prefers one form of suffering--the deprivation of liberty--to the near exclusion of all
others.").
315. Id. at 607 ("No state currently authorizes corporal punishment for criminal offenders
and it has been nearly a century and a half since a substantial number of them did. Nor is
corporal punishment likely to make a comeback anytime soon.") (footnote omitted).
316. See id. at 615 n.100 (detailing the rapid demise in many jurisdictions of corporal
punishment statutes that were proposed in the wake of the apparent approval of some portion
of the public of the caning in Singapore of American teenager Michael Fay).
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symbolic punishments in connection with incarceration, an idea which
my proposed model statute below will incorporate.
The second constraint on the imagination is the United States
Constitution. The Constitution confers upon inmates an important
"negative" right: the right to be free from cruel and unusual punishment." 7 The Constitution also accords inmates certain "positive"
rights, albeit to a lesser extent than to persons who are not incarcerated:
freedom of religion,"' freedom of speech," 9 freedom of association," ° and right to consult with legal counsel.32 ' Any proposed
alternative to capital punishment must be designed so as to accord
inmates these important rights. My model statute is explicitly designed
to provide the constitutional minimum protection for each of these
rights.
B. Two Models of Harsh Conditions of Confinement
American history and practice provide only two basic models of
conditions of confinement that are designed to be retributive: imprisonment "at hard labor," and "solitary confinement." 3" I will examine the
history and current status of each of these as a prelude to my discussion
of whether either of them could provide the basis for a politically
acceptable retributive alternative to capital punishment.
1. A Brief History of Hard Labor and
Solitary Confinement
Labor by convicts as a component of criminal punishment has a
history stretching back to England in the mid-1500s. "2 At that time,
vagrancy was a status crime punished by sanctions such as whipping

317. U.S. CONST. amend. VI.
318. U.S. CoNsT. amend. I.

319. Id.
320. Id.
321. U.S. CONST. amend. VI.
322. See infra pt. IV.B.1.
323. The best sources I found regarding the origins of imprisonment as the primary form
of criminal punishment in the Anglo-American system are: THOMAS L. DUMM, DEMOCRACY
AND PUNISHMENT. DISCIPLINARY ORIGINS OF THE UNrrED STATES (1987) (focusing on origins
in the United States); ADAM J. HIRSCH, THE RISE OF THE PENrETIARY: PRISONS AND
PUNISHMENT IN EARLY AMERICA (1992) (examining English origins and subsequent American
developments, particularly in Massachusetts); MICHAEL IGNATIEFF, A JuST MEASURE OFlPAIN:
THE PENITENTIRY IN THE INDUSTRIAL REVOLUTION, 1750-1850 (1978) (focusing on origins in
England); and ROTHMAN, supra note 197 (examining English origins and subsequent American
developments).

324. See HIRSCH, supra note 323, at 13.
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and mutilation."2 After two centuries of punishing vagrancy through
corporal punishment, in 1557 the municipal government in London
opened an old royal palace as a house of correction for all vagrants
apprehended within the city limits.3 26 The theme of this facility was to
provide the convicts with useful labor in the hope of rehabituating them
into productive workers rather than idlers.3" Thus, the penal rationale
was primarily rehabilitative, not retributive.3" The facility became
known as a "workhouse," and was viewed as successful enough that
similar facilities were begun in other major towns.329 In 1576, Parliament ordered every county to build one, and workhouses became a
staple of English criminal justice for decades thereafter.3"
The late 1700s through the early to mid-1800s was a crucial era in
the development of criminal punishments in both England and America.
In this era the tide began to turn against corporal and widespread capital
punishment as the primary criminal sanctions for serious offenses.33'
Imprisonment increasingly came into vogue,332 in part because a
powerful reform movement banded together around the principle that
properly focused and administered imprisonment could go far toward
reducing crime. The theory-advocated by both secular "materialists,"
333
who believed that crime was a direct product of social environment,
325. See id. A status crime is "[a] class of crime which consists not in proscribed action
or inaction, but in the accused's having a certain personal condition or being a person of a
specified character. An example of a status crime is vagrancy." BLACK's LAW DICTIONARY 1410
(6th ed. 1990).
326. See HIRSCH, supra note 323, at 14.
327. See id.
328. See id. (1'he inventors of the'vorkhouses "hoped that the experience of incarceration
would operate to rehabilitate its inmates.").
329. See id.
330. See id.
331. See IGNATIEFF, supra note 323, at 19 (noting "a growing doubt" among judges after
1750 regarding the death penalty and "growing public dissatisfaction with the Bloody Code");
see also id. at 5-6 (discussing the prevalence of early colonial sanctions, including the lash, the
stocks, the pillory, branding and other mutilations, and capital punishment); ROTHMAN, supra
note 197, at 61 (stating that by the 1820s, the "death sentences was either abolished ... or
...... "); id. at xiii ("[Colonists] fined or whipped criminals or put them in stocks
strictly limited
or, if the crime was serious enough, hung them; they did not conceive of imprisoning them for
specific periods of time.").
332. See HIRsCH, supra note 323, at 11 (noting 1785 as the year the Massachusetts
legislature converted to a primarily prison-based system of punishment); see also DUMM, supra
note 323, at 77-81 (tracing imprisonment in Quaker-dominated Pennsylvania as the primary form
of punishment all the way back to the late 1600s); IGNATIEFF, supra note 323, at 15 ("Before
1775, imprisonment was rarely used [in England] as a punishment for [a] felony."); ROTHMAN,
supra note 197, at 61-62 (asserting that imprisonment became the dominant form of punishment
all over the United States in the late 1700s).
333. See IGNATIEFF, supra note 323, at 66.
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and religious activists, such as Quakers," who believed that crime
was a result of estrangement of the wrongdoer from God 33s -urged
that a system of imprisonment based on three precepts could turn
criminals toward paths of right living." 6 First, adopting the theory
behind workhouses, the reformers argued that long hours of labor could
rehabituate criminals into socially useful patterns of behavior." 7
Second, establishing strict rules of behavior in prison, and consistently
enforcing them, could teach wrongdoers both respect for authority and
regular habits conducive to law abidance. And, third, the offender
had to be completely separated from all outside influences. 9 For
religious reformers, this was necessary so that the criminal would have
the solitude needed to come to a religious understanding of the evil of
wrongdoing." For secular philosophers, solitude was viewed as
English materialism derived largely from the work of David Hartley and John
Locke. Since their doctrine denied the existence of innate ideas, it offered an
immensely influential "scientific" rebuttal of the idea of original sin, and hence of
the notion that criminals were incorrigible. Materialism enabled prison reformers
to ascribe criminality to incorrect socialization rather than innate propensities.
Id. (footnote omitted).
334. See DUMM, supra note 323, at 69-81 (detailing the Quakers' attempts at penological
reform in the Pennsylvania colony); IGNATIEFF, supra note 323, at 58 (explaining Quaker
penological attitudes and influences in England and Pennsylvania).
335. See DUMM, supra note 323, at 69 ("Inner Light, as a [Quaker] doctrine of grace,
emphasized the presence of Christ in all people and the importance of respecting the autonomy
of individuals in their efforts to move from the state of sin toward perfection."); HIRSCH, supra
note 323, at 19 ("Since at least 1740, philanthropists had touted solitary confinement, not only
to isolate prison inmates from moral contagion, but also to precipitate their spiritual recovery.").
336. See ROTHMAN, supra note 197, at 105 ("The doctrines of separation, obedience, and
labor became the trinity around which officials organized the penitentiary.").
337. See id. at 86 ('The convict would sit in his cell and work with his tools daily, so that
over the course of his sentence regularity and discipline would become habitual. He would return
to the community cured of vice and idleness, to take his place as a responsible citizen.");
HIRSCH, supra note 323, at 23 ("As a therapy, rationalists generally preferred hard labor, in the
mold of the workhouse. They conjectured that hard labor could restore the sensibility of
offenders by correcting their hedonistic responses to work and thereby their responses to
crime.").
338. See IGNATIEFF, supra note 323, at 77 ('The rules were intended to win back the prison
from both the criminals and their keepers. In place of the unwritten, customary, and corrupt
division of power between criminals and custodians, the reformers proposed to subject both to
the disciplines of a formal code enforced from the outside."); ROTHMAN, supra note 197, at 102
('The premises underlying the penitentiary movement placed an extraordinary emphasis on an
orderly routine. Confident that the deviant would learn the lessons of discipline in a properly
arranged environment, everyone agreed that prison life had to be strict and unrelenting:').
339. See HIRSCH, supra note 323, at 19; ROTHMAN, supra note 197, at 95.
340. See HIRSCH, supra note 323, at 19 ("Cloistered from the buzz of social interaction,
forced to converse only with a guilty conscience, the solitary inmate would rediscover God,
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necessary so that the criminal did not have his bad habits reinforced by
interaction with other wrongdoers within the prison or by negative
elements from the outside world, including visitors and written

materials."4

This ideal of isolating the prisoner from all extraneous influences-both from other prisoners, and the outside world-is the ideological
origin of solitary confinement. To effectuate the ideal of cutting off all

contact among prisoners, early reformist prisons housed one prisoner per
cell and mandated a rule of silence within the prison, except for
necessary orders by prison administrators. u2 Thus, as noted by influential French observers de Tocqueville and Beaumont after visiting a
model penitentiary in Philadelphia in 1831," 'Everything passes.., in
the most profound silence, and nothing is heard in the whole prison but
the steps of those who march, or sounds proceeding from the workshops.' "'
Similarly, the "silence" between the prisoners and the outside world
was almost total. For example:
The prison at Philadelphia prohibited any relative or friend
from visiting the inmate and allowed only a handful of
carefully screened persons, of whose virtue there could be
no doubt, to see the convict in his cell. It banned all
tearfully repent all sins, and be pledged ever after to a devout and honest life."). Prison reformer
John Howard
conceived of a convict's process of reformation in terms similar to the spiritual
awakening of a believer at a Quaker meeting. From out of the silence of an ascetic
vigil, the convict and believer alike would begin to hear the inner voice of
conscience and feel the transforming power of God's love.
IGNATIEFF, supra note 323, at 58.
341. See IGNATIEFF, supra note 323, at 67 ("[To materialists] [i]f all ideas, including moral
ones, were derived from external sensation, it followed that people could be socialized by taking
control over their sources of sensation. The attraction of the 'total institution' then was that it
afforded such a complete measure of control over the criminal's 'associations.' ").
342. See ROTHMAN, supra note 197, at 82. The ideal as to the rule of silence was
exemplified by two different models, one, the "Pennsylvania model," effectuated silence by
keeping the prisoners physically isolated from each other throughout their confinement; by
contrast, the "Auburn model" (after a prison of that name in New York) allowed congregation
of prisoners during labor and at meals but forbade any conversation between them. See id. As
between these two models, the Auburn model won out largely because it was less expensive to
operate. See DUMM, supra note 323, at 127 ("By 1835, only Pennsylvania, and to a lesser extent
New Jersey, continued to maintain the separate system [i.e., the "Pennsylvania system"] as the
model of punishment. Every other state that had upgraded its system of punishment chose the
Auburn model of congregate punishment.").
343. See ROTHMAN, supra note 197, at 97.
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exchanges of correspondence and excluded newspapers to
insure convicts' ignorance of external affairs.'
Regulations in New York were only minimally less rigid:
At Sing-Sing convicts were then allowed to send one letter
every six months, and at the new prison at Clinton, one
every four months-subject of course to the chaplain
writing and the warden censoring it. They could also
receive a single visit from relatives, in the presence of
guards, during the course of their sentence."
Thus, the Warden of Sing-Sing was not overstating by much when he
told incoming prisoners, " 'You are to be literally buried from the
world.' ""
As harsh as this regimen of labor and isolation was, the theory of the
reformers who proposed and instituted it was rehabilitative in nature.
Indeed, these reformers, whether secular or religious, viewed the new
regime as a progressive repudiation of retributively-based corporal and
capital punishment. 7 It is also important to note that this new penal
regime was in most places a matter of legislative policy, not just as a
result of policy decisions by prison administrators.3" For example, the
Pennsylvania legislature, by statute, prescribed in great detail the
conditions of confinement at the prototype Walnut Street jail in

344. Id. at 95; see also IGNATIEFF, supra note 323, at 7 (convicts at Pentonville prison in
England were allowed one 15-minute visit with an outsider every six months).
345. ROTHMAN, supra note 197, at 95.
346. See id.
347. See DUMM, supra note 323, at 73 ("In contrast [to earlier retributive theory] the
Quakers were to be concerned with the relationship between punishment and the moral reform
of the criminal as a potential recipient of Inner Light."); IGNATIEFF, supra note 323, at 75 ("In
rejecting retributive theory, the reformers sought, in effect, to take the anger out of punishment."); Pillsbury, supra note 196, at 726-33 (quoting from a report of the Delaware House
Committee on penal reform from 1818 that the object of criminal punishment must be the
reformation of the offender " 'without indulging in vindictive feelings.' "). Not surprisingly,
though, there continued to be an element of retributive public sentiment as illustrated by this
instruction from New Jersey legislators to prison officials: "to institute 'labor of the hardestand
most servile kind, in which the work is least liable to be spoiled by ignorance, neglect or
obstinacy.' "See ROTHMAN, supra note 197, at 93 (emphasis added). This language was taken
verbatim from the proposed British Penitentiary Act of 1779. See IGNATIEFF, supra note 323,
at 93 (quoting the British proposal).
348. See Pillsbury, supra note 196, at 776-77 ("In creating the first penitentiaries,
legislatures in the late eighteenth and early nineteenth centuries often gave explicit directions
for penal management.").
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Philadelphia, from the exact size of the cells to the exact diet to be fed
to the prisoners on each day of the week. 9
Of course, in prison policy, as with any aspect of public policy, the
recalcitrant real world often fails to conform to the theories that idealists
seek to impose upon it. The idea of prisons as a place of confinement
for longer terms than was necessary to hold a prisoner for trial was a
new one, 350 and often prison administrators had to figure out how to
make it work in the best way they could. Happily for the reformers,
prison administrators independently came to the conclusion that labor
and solitary confinement were useful devices, albeit for different reasons
than advocated by the reformers. 35 ' Labor by convicts, which already
had a long history through the English "workhouse" system,3 readily
transferred itself to the prison setting where administrators wanted the
prisoners to be doing something to keep them from thinking up
mischief, and useful labor seemed like the most natural and obvious
option. 3 Similarly, solitary confinement had a use independent of the
reformers' hoped-for rehabilitative effect: it was an important disciplinary device for troublesome inmates,3M or to keep inmates from banding together to cause trouble. 5 So used, its purposes were some
combination of retributing against the inmate for improper behavior

349. See DUMM, supra note 323, at 102-04 (setting forth many of the details of the

regulations).
350. See, e.g., HIRSCH, supra note 323, at 8.

The central function of the jail in early Massachusetts was to facilitate pretrial
and presentence detention....
Criminal incarceration imposed in a strictly penal sense, for a definite span of
time, was plainly a second choice: it served either as a substitute for some
conventional means of punishment that proved infeasible or as a supplementary
penalty, tacked on to buttress the primary sanction. In either event, jail terms rarely

exceeded three months and often proved as fleeting as twenty-four hours.
Id. (footnotes omitted); see ROTHMAN, supra note 197, at 92 ("By its very nature, a lengthy
sentence entailed unprecedented expenses; feeding and clothing convicts for a period of years
would swell costs.").
351. See Pillsbury, supra note 196, at 739 ("While in design and rhetoric [reformist penal
institutions] were dedicated to the benevolent reformation of their inmates, life within them was
dominated by the custodial needs of the institution.").
352. See supra text accompanying notes 325-30.
353. See ROTHMAN, supra note 197, at 92-93.
354. See id. at 92; see also IGNATIEFF, supra note 323, at 10 ("For lesser breaches of
discipline, the usual punishment [at Pentonville prison] was a term in the dark cells, black holes
in the basement of the building.").
355. See IGNATIEFF, supra note 323, at 102 ("Solitary confinement was designed to wrest
the governance of prisons out of the hands of the inmate subculture.").
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within the institution, specifically deterring the inmate from so acting
again, and incapacitating the inmate from further prison misbehavior
during the time the inmate was solitarily confined.
To summarize, while labor preceded solitary confinement as a
punishment concept, the two came together as important components of
the late eighteenth century penal reform movement. Separate and apart
from that movement, prison administrators also found the devices to be
useful in controlling the rising inmate population. The reformers'
theories were often the basis for legislation; the prison administrators'
use of the devices, on the other hand, did not reflect the views of
elected representatives, but the exigencies of the real-life situation in
which the administrators found themselves.
It turned out that the prison administrators' pragmatic rationales for
using labor and solitary confinement had more staying power than the
reformist vision. For one thing, the reformers' vision required substantial
public monies to effectuate: enough to build facilities that could house
inmates in solitary cells, to hire enough guards to enforce the rigid
regulations, to provide the convicts with the raw materials necessary for
useful labor, etc.3" As the population of the country swelled along
with the population of inmates, legislatures proved to be unwilling to
allocate sufficient public funds to effectuate the reformist vision,"
This might not have been due to mere stinginess on the part of the
legislatures, either: it may have become clear that the reformist model,
even when sufficiently funded, fell far short of its promised goal of
turning out an abundance of rehabilitated prisoners. We now know
through many studies what may have become obvious to nineteenth
356. See DuMM, supra note 323, at 106. •
357. Underfunding, as manifested by overcrowding, "has been part of American punishment
since the nation turned to incarceration as its primary criminal penalty." See Pillsbury, supra
note 196, at 772. This trend manifested itself early on: "In creating the first penitentiaries,
legislatures in the late eighteenth and early nineteenth centuries often gave explicit directions
for penal management. The failure to provide sufficient resources often rendered such directions
moot, however." Id. at 776-77. The increased costs of the reformer's vision was significant: "In

Pittsburgh, where not all the cells were for solitary confinement, the per prisoner cost [of
construction] was about $908. At Cherry Hill, the most complete system of solitary confinement,
it was an astronomical $1,648." DuMM, supra note 323, at 106. By the Civil War era the
breakdown of the reformers' vision was almost complete:

Another common characteristic of penitentiaries in the Civil War period was
overcrowding. By 1866 the institution most famed for maintaining the strict
isolation of inmates, the Philadelphia penitentiary, confined more than one prisoner
to a cell, and so did Sing-Sing, where the quarters were in fact much smaller...
Concomitantly, the emphasis on the rule of silence ended.
RomMAN, supra note 197, at 242.
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century legislatures anecdotally-that attempts to rehabilitate inmates in

prison have a very low success rate. 358 In any event, commencing in
the decades before the Civil War and hastening shortly thereafter,
legislatures and prison administrators came to view prisons as places to
warehouse malefactors to keep them off the streets 359-- that is, the
primary justification for punishment shifted from rehabilitation to

incapacitation.
To be sure, labor by prisoners and solitary confinement continued to
exist in the prison system, but largely to serve the practical needs of
prison administrators rather than to effectuate the vision of reformers.
Labor continued because it was a way to keep prisoners occupied and

also a way to recoup part of the costs of imprisoning them.36 Solitary
358. As to the 1800s:
The optimism of the penitentiary's creators did not survive long. Heralded as an
advance of breathtaking dimensions and possibilities in the 1820s, by the 1850s
reformers acknowledged that the institution was in deep trouble. Crime was as
pressing a problem as ever, and there was no evidence that incarceration made
released offenders any less likely to commit crimes.

Stephen D. Sowle, A Regime of Social Death: Criminal Punishment in the Age of Prisons, 21
N.Y.U. REV. L. & SOC. CHANGE 497, 538 (1994). Currently: "Faith in rehabilitation has once
again foundered upon the realization that, for reasons no one seems to understand, rehabilitation
in a prison-centered regime does not work." Id. at 540. Professor Dilulio, discussing DOUGLAS
LIPTON ET AL., THE EFFECrIVENESS OF CORRECTIONAL TREATMENT: A SURVEY OF TREATMENT
EVALUATION STUDIES (1975), writes:
A massive survey that examines most studies on rehabilitation [was] published
between 1945 and 1967. The authors conclude that the relationship between
rehabilitative efforts and recidivism is ambiguous or nonexistent. This study, and
an earlier essay by one of its authors ... caused a major stir among scholars,
policymakers and practitioners and led to the demise of the rehabilitative ideal.
DIIULIO, supra note 108, at 328.
359. See ROTHMAN, supranote 197, at 237-39 (tracing this shift "from reform to custody").
360. Labor by prisoners had long been recognized as a means of cost recoupment: "This
tactic [of convict labor] appeared to be an apt way to keep prisoners busy while reimbursing the
state for the growing costs of confinement." ROTHMAN, supra note 197, at 92 (discussing the
attitudes of prison officials after the American Revolution). Rarely in American history,
however, have prisons succeeded in running in the black. Perhaps the most economically
successful scheme for making prisoners pay their way was the system of contract labor for
prisoners to private contractors in Southern states that developed in the late 1800s: "The
contractors had paid the states handsomely for inmate labor and at the same time spared them
all administrative costs." DAVID J. ROTHMAN, CONSCIENCE AND CONVENIENCE: THE ASYLUM
AND ITS ALTERNATIVES INPROGRESSIVE AMERICA 139 (1980) [hereinafter ROTHMAN, ASYLUM
AND ITS ALTERNATIVES]. This system was dismantled by 1923, however, both because of abuses
(sometimes unto death) of the inmates by the contractors, and because of the growing influence
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confinement continued as one of the most severe disciplinary devices for
troublemaking inmates. It is in this guise that most of us probably derive
our vision of what solitary confinement means: "The Hole," where the
prisoner is confined in darkness with only bread to eat and water to
drink, a hard floor to sleep on, and a bucket for toilet functions. Indeed,
up until recent decades (and perhaps even today) this vision of what
solitary confinement means was quite accurate. 61
Both labor and solitary confinement (nowadays more likely styled as
something like "disciplinary" or "administrative" "segregation," and
imposed in a less draconian manner than 'The Hole" of prior decades)
continue to be integral components of the punishment of imprisonment.3' The long and continued existence of these devices in connection with imprisonment is important to my thesis because a retributive
alternative to capital punishment based on imprisonment and its
traditional accoutrements has a leg up against a cruel and unusual
punishment argument.36 3 As the Supreme Court has said, "Fines,
imprisonment and even execution may be imposed depending upon the
enormity of the crime, but any technique outside
the bounds of these
' 36
traditional penalties is constitutionally suspect.
of the labor movement, which did not want to have to compete with the low-priced prison labor.
See id. at 139-40 (discussing these developments); see also RIDEAU & WIKBERG, supra note
211, at 36 ("The Prison Board of Control reported that 216 [contract labor] convicts died during
the year 1896 alone. And it is estimated that as many as three thousand men, women, and
children convicts (most of them black) died from overwork, exposure, brutality, and outright
murder during that infamous thirty-year period from 1870 to 1901.").
361. For such descriptions of solitary confinement, see ABBOTt, supra note 211, at 45-51
(a vivid first-person explanation of the experience); HASSiNE, supra note 211, at 95 (quoting an
older inmate as recollecting that prior to 1950," '[t]he Hole was a four-by-four-by-four-foot cell
with a solid door they kept shut. You couldn't stand up or lay down all the way. You'd get
bread and water in there with a full meal every three days. No sir, that Hole was no joke.' ");
ROTHMAN, ASYLUM AND ITs ALTERNATIVES, supra note 360, at 152 (describing the typical
solitary confinement regime in the mid-1900s).
362. See infra notes 399-401 and accompanying text for a discussion of the increasingly
popular "Supermax" form of disciplinary segregation.
363. See Trop v. Dulles, 356 U.S. 86, 100 (1957).
364. Id. In Tmop, punishment for a conviction for wartime desertion included loss of citizenship. See id. at 88. The Court held that this unusual form of punishment was unconstitutionally
cruel and unusual because: "It is a form of punishment more primitive than torture, for it
destroys for the individual the political existence that was centuries in the development." Id. at
101 (emphasis added); see also Weems v. United States, 217 U.S. 349 (1909). In Weems, a
defendant in the Philippines (which was at that time under United States control) had been
sentenced to a punishment called cadena temporal for falsifying a public record. See Weems,
217 U.S. at 358, 363. This punishment, derived from Spanish law, included from 12 years and
one day to 20 years imprisonment at hard and painful labor while always chained at the ankle
and wrist, and a ban on receiving assistance from outside the penitentiary. See id. at 363-64.
Additionally, the punishment entailed loss of parental authority, loss of right to control property,
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2. Why a Hard Labor Model-Even with
Restitution-Will Fail as a Politically
Viable Alternative to Capital Punishment
A well-known "oldies" tune has a convict lamenting, "Breakin' rocks
in the hot sun; I fought the law and the law won."3' 6 To many
retributivists this vision of the convict performing strenuous, essentially
meaningless physical labor in unpleasant conditions is an attractive one:
the punishment is clearly intended by those in authority, and understood
by the convict, as being imposed primarily" for the purpose of
making the convict suffer.367 Indeed, the recent comeback of the
"chain gang" is testimony to the power of this idea.3" It seems
plausible that if the penal system could guarantee a severe hard labor
sentence for highest condemnation offenders-something like ten hours
a day, six days a week, for thirty or forty years of some activity
equivalent to "breakin' rocks in the hot sun"-a sufficient percentage of
the ambivalent majority might turn the tide against capital punishment.
There are several important reasons, though, why the penal system
cannot guarantee such a severe hard labor punishment.
The most important is human nature, an immutable aspect of which
is that human beings, convicts or not, do not truly commit themselves
to activities that they are forced to engage in against their will. This
and the potential for perpetual surveillance on release. See id. The unusual nature of the
punishment made a great impression upon the Supreme Court: "[The punishment] has no fellow
in American legislation. Let us remember that it has come to us from a government of a
different form and genius from ours.... It is unusual in its character." Id. at 377. The Court
held the punishment to be unconstitutionally cruel and unusual. See id. at 382. Commenting on
Weems several decades later, the Supreme Court noted that the unusual nature of the cadena
temporal allowed the Supreme Court in Weems to "differentiate in an objective fashion between
the highly unusual cadena temporal and more traditional forms of imprisonment imposed under
the Anglo-Saxon system." Rummel v. Estelle, 445 U.S. 263, 275 (1980); see also Harmelin v.
Michigan, 501 U.S. 957, 976 (1990) (Justice Scalia, writing for himself and one of the members
of the Court, noted that the cruel and unusual punishments clause "disables the Legislature from
authorizing particular forms or 'modes' of punishment-specifically, cruel methods of
punishment that are not regularly or customarily employed.").
365. THE BOBBY FULLER FOUR, I Fought the Law (El Paso Version) on EL PASO ROCK:
EARLY RECORDINGS VOL. I (Norton Records 1996). The song was originally popular in 1965.
366. Undoubtedly, such a labor requirement also is motivated by the desire for general and
specific deterrence.
367. The extreme manifestation of this idea is "the treadwheel," which was used in England
from about 1820 to 1880. See IGNATIEFF, supra note 323, at 177. The device was a large,
rotating wheel with steps that required the convict to step continuously (in 20-minute segments
with 20-minute rests) for ten hours a day. See id. (describing this punishment).
368. See, e.g., William Booth, Link to the Past; The Return of Chain Gangs Is Not About
Hard Labor, L.A. TIMES, Jan. 8, 1996, at 1, available in 1996 WL 5229419 (reporting on
observation of a newly instituted chain gang in Alabama).
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dictates that the unwilling convict laborer will, at every opportunity, be
a slacker. Such was the case in the 1790s, as to which one commentator
says, "Convicts worked slowly and sloppily, shirking whatever tasks
they could. Lacking incentive and close supervision, they were neither
reliable nor efficient."3" Surely the same is true in the 1990s.
But, a retributivist might contend, such "close supervision" is
possible. But how, exactly? Hiring one guard per highest condemnation
criminal to supervise labor is obviously prohibitively expensive; and, in
any event, it is unrealistic to expect that a guard would want to, let
alone be able to, force a prisoner to diligently perform for hours at a
time tasks that the prisoner does not wish to do. The other alternative
is to allow prisoners to work in groups so that the cost of guards is
lessened. But, as I will argue below, this would be counterproductive
because depriving inmates of human contact is a punishment that causes
more severe suffering than hard labor.37 Thus, the hard labor benefits
of punishment would be more than offset by the comfort the inmates
would take in each others' company.
Further, even if we could find guards who were willing to try to
keep prisoners' noses to the grindstones, their ability to do so would
hinge on the availability of some sanction for not laboring that is worse
than the labor itself. Otherwise the inmate will simply throw down the
sledgehammer and suffer the consequences. Since the hard labor under
this theory is designed to be so "hard" ift the first place, it is difficult
to see what constitutionally permissible worse sanction could be
" ' If we add to this the fact that
imposed for failure to labor diligently.37
inmates will manage to avoid labor in other ways, such as illnesses (real

369. ROTHMAN, supra note 197, at 92-93.
370. See infra notes 406-11 and accompanying text.
371. The most obvious alternative, corporal punishment, is no longer acceptable.

Once fairly commonplace, [corporal punishment's] employment today as
punishment for crime or violations of prison rules is rare. Several states specifically
outlaw it by statute. The American Correctional Association has declared its
opposition to corporal punishment, and many corrections officials have quietly
abandoned its use.
These legislative and administrative actions have rendered litigation largely
unnecessary ...
[Flormal corporal punishment has virtually disappeared from the coirectional
scene....
I MICHAEL B. MusHLIN, RIGHTS OF PRISONERS 51, 52 (Donald T. Kramer ed., 2d ed. 1993)

(footnotes omitted).
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or feigned), religious observances, bad weather, and, eventually, the
ravages of old age, it should be clear that the vision of sustained and
intensive hard labor is a chimera.
A couple of recent examples of the inauspicious-from a retributive
standpoint-consequences of attempted imposition of hard labor will
drive the point home. One reporter, observing a newly instituted
Alabama chain gang in action, wrote:
Oddly, this is not really about work. Each squad of 40
men spends 20 minutes on the rock pile, per hour, and 40
minutes resting. In 20 minutes on the pile, each man may
actually swing one of the 15-pound sledgehammers for five
or, at most, 10 minutes.
Most do not even do this. They take a few whacks at the
rocks and lean back. If a guard cares to shout at them, they
take another few licks. Like building the pyramids. But less
useful. 3"
The reporter concluded: "[I]n truth, a convenience store clerk works
harder than a convict on the new chain gang."373
Here is a second example: recently Arizona, as part of an overall
"get tough" policy for prisoners, instituted a policy requiring even death
row inmates to work. 4 This resulted in the inmates being assigned to
tend the prison vegetable garden." This "get tough" measure, however, must have been received with considerable gratitude by any rational
Arizona death row inmate. As Arizona Corrections Director Sam Lewis
noted, "I believe that once the inmates become accustomed to this
program, they will be happier outside.... If I was locked up in a cell
[twenty-four] hours a day, I know I would be happy to get out and do
some work."'376
Likewise a chimera is the idea that highest condemnation criminals
can make meaningful monetary restitution for their crimes. Most inmates
earn pennies an hour for their labor'"--hardly enough to amount to
anything more than an unpleasant reminder to the victim's survivors of
the magnitude of their loss. Even higher paying prison jobs pay below
372. Booth, supra note 368.

373. Id.
374. See William F. Rawson, Death-Row Inmates at "HardLabor" in Prison Gardenfor
10 Cents an Hour, ARIZONA DAILY STAR, Dec. 8, 1995, at 3B, available in 1995 WL 3284094
("Gov. Fife Symington ordered the work details, which he said comply with a state law that
requires all able-bodied inmates to do hard labor.").
375. See id.

376. Id.
377. See id.
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minimum wage; and, in any event, it would be perverse to award the
better-paying jobs to the worst criminals. Thus, while in the abstract
LWOP + R is an alternative that has persuasive power to many
members of the ambivalent majority,37 I submit that upon close
inspection it would lose its allure.
For these reasons I would not advocate a retributivist alternative to
capital punishment based around the concept of hard labor. Fortunately,
though, the other possibility-a retributive sentence based around the
concept of solitary confinement-holds much more promise.
3. The Promise of the Solitary Confinement/Sensory
Deprivation Model
The essence of imprisonment as punishment is deprivation. A society
imprisons to deprive the prisoner of the full range of experience through
the five physical senses. Perhaps to an even greater extent, society
imprisons to deprive the prisoner of the full range of psychological
gratification: most obviously, the sense of freedom of movement, of
self-determination, and of association. The severity of deprivation
imposed by imprisonment can be visualized as a continuum. On one
end, confinement in a "country club" minimum security facility imposes
relatively modest sensory and psychological deprivation;3 79 on the
other end, the deprivations imposed by "the Hole" are virtually
complete."
Earlier in the Article I used the term "solitary confinement" as one
of the two distinctive forms of conditions of confinement (along with
hard labor) that our society has developed.381 I used the term initially
because it is traditional and familiar. The term is, however, imprecise
and even somewhat misleading. It is imprecise because it has long been
applied not just to "the Hole," but to a range of conditions of confinement at the restrictive end of the sensory deprivation continuum."
The term is also somewhat misleading because it seemingly signifies
only that the inmate should be deprived of human contact, that is, be
confined solitarily. Theoretically, then, an inmate's being locked in a
fully-stocked palace without human contact would qualify as "solitary"
confinement. But from its very outset, the term has connoted more than

378. See supra text accompanying notes 27-30.
379. See supra text accompanying note 192.
380. See supra text accompanying note 361.
381. See supra note 342 and accompanying text.
382. See, e.g., 1 MUSHLIN, supra note 371, at 40-51 (using the standard convention of
equating solitary confinement with punitive or disciplinary segregation). "Solitary confinement,
or punitive segregation as it also is known, has a long pedigree in this country." Id. at 40.
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simple deprivation of human contact: it also has signified greater
restrictions on available amenities. Thus, rather than continuing to use
this imprecise and somewhat misleading term, I wish to extract from it
the key idea of sensory andpsychologicaldeprivationthat is significantly more severe than that associated with "normal" confinement in the
general population of a maximum security prison (which I will
hereinafter shorten to "sensory deprivation"). It is upon this concept of
sensory deprivation that I will attempt to construct a retributive
alternative to capital punishment.
Before presenting my proposal, I will examine the most prominent
of currently extant severe sensory deprivation punishment regimes. I will
do this not to show that it describes the ideal punishment for highest
condemnation offenders-indeed, my proposal will differ in significant
ways. Rather, I hope to demonstrate three things: (1) that it is well
within the current demonstrated capacity of legislatures to appropriate
funds for, and prison administrators to effectuate, severe sensory
deprivation forms of punishment; (2) that conditions similar to what I
will propose are generally viewed by those experiencing them as causing
a high degree of suffering, and thus would likely be viewed by the
ambivalent majority as highly retributive; and (3) that the punishment
is not (for most inmates) so severe that it would violate the Eighth
Amendment's ban on cruel and unusual punishment.
a. It Is Within the Current Demonstrated Capacity of
Legislatures to Appropriate Funds for, and Prison
Administrators to Effectuate, Severe Sensory
Deprivation Regimes
The idea of "disciplinary segregation" units within prisons for
punishing recalcitrant prisoners through sensory deprivation has been an
aspect of the prison system for decades. 3" But since the mid-1980s,
the prominence of disciplinary segregation as a component of prison
administration has become much greater, both in terms of the quantity
of such segregation, and the detailed thought and planning that has gone
into it by both legislators and prison administrators.
Commentators often trace this increasing prominence to the day in
1983 when two prison guards were murdered by inmates at the Marion
Federal Prison, which was at that time the "toughest" prison in the
federal system. 3"' These murders prompted the Marion prison officials
383. See supra notes 354-55, 361 and accompanying text; see also I MUSHLIN, supra note
371, at 40 n.123 (quoting the Model Sentencing and Corrections Act § 4-502, cmt. 173 (1985)
that solitary confinement" 'has been the most persistently inflicted punishment in the past' ").
384. See EARLEY, supra note 211, at 104-05 (describing these murders in detail); Michael
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to impose a virtual total "lockdown" of the prison, which meant that the
prisoners were quarantined in their cells for twenty-three hours a day,
including for meals, and allowed outside the cells only for limited
purposes such as exercise and showers.385 While this lockdown was
originally intended to be temporary, prison officials soon saw great
benefits in continuing it. The prison, which had been "riddled with
AIDS and smuggled drugs and a seething dungeon of gang violence,
guard corruption, prison beatings, filth and racial and sexual anar' experienced a dramatic decline of all of these things simply
chy,"386
because the inmates had virtually no face-to-face contact with each
other, and much reduced contact with the prison staff. Prison officials
all over the country began to take notice and follow suit.3 7 This trend
Isikoff, Hard Tune: The Mission at Marion, WASH. POST, May 28, 1991, at Al, available in
1991 WL 2137501 (tracing the trend back to the guard murders at Marion); Spencer P.M.
Harrington, Caging the Crazy: "Supermax" Confinement Under Attack, HUMANIST, Jan. 11,
1997, at 14, availablein 1997 WL 9006983 (tracing the trend to the guard murders at Marion);
New Maximum Security Prison Opening in Colorado (National Public Radio, All Things
Considered broadcast, Dec. 6, 1994) [hereinafter All Things Considered] (tracing the trend to
the guard murders at Marion).
385. See, e.g., Harrington, supra note 384 ("The Federal Bureau of Prisons reacted [to the
murders of the two guards at Marion] by converting Marion into a disciplinary institution to
confine inmates considered escape risks or especially dangerous. The Bureau of Prisons
established the now-familiar routine for inmates in segregation: solitary confinement, 23-hour
lockdown, in-cell meals."); Isikoff, supra note 384 ("In 1983, when two guards and an inmate
were murdered in a near riot, Marion became the first U.S. prison to operate a permanent
'lockdown,' meaning that most of the 333 inmates live in virtual solitary confinement, confined
in cramped cells alone for 21 to 23 hours a day.").
386. William Cash, There Are Jails.There Are High-Security Prisons.And Then There Is
Supermax, DAILY TELEGRAPH (London), Aug. 10, 1996, available in 1996 WL 3971164.
387. See, e.g., Victoria Brett, Supermax Becoming House of Horrors, BANGOR DAILY
NEWS, July 28, 1997, available in 1997 WL 11879443 ("Several states including Colorado,
Illinois, North Carolina, Ohio and Wisconsin are building or plan to build multi-million-dollar
Supermax facilities to house inmates who corrections officials say cannot behave in the normal
prison system. A handful of states-Arizona, California, Connecticut, Indiana, Maryland,
Michigan and Minnesota-already have the modern, high-tech institutions."); Nat Hentoff,
Supermaximum Pelican Bay, WASH. POST, Feb. 25, 1995, at A17, available in 1995 WL
2080325 (reporter notes that when attending a conference on prisons in 1993 in Sacramento he
was "told by prideful [California] corrections officials that their counterparts from a number of
states and countries had been visiting Pelican Bay [the new California Supermax prison] to get
state-of-the-art ideas for the Supermaximum prisons they were building."); Isikoff, supra note
384 ("mhe Marion system is increasingly being adopted by state governments. A recent survey
by Marion staff found 36 states have built prisons, or 'control units' within their prisons,
patterned after Marion."); Kevin Johnson, American Journal: New Prisons Isolate Worst
Criminals, DErROrr NEWS, Aug. 8, 1997, at A2, available in 1997 WL 5594589 (noting that
Supermax "is one of the fastest-growing types of prison being built in the United States. By
2000, more than 16,000 inmates could be living in solitary confinement in facilities like [the
Texas Supermax at Huntsville]"); Keith Epstein, Akin to a Dungeon, PLAIN DEALER (Cleveland),
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toward greater and more carefully planned use of sensory deprivation
has come to be known as "Marionization, '38 and the units in which
such segregation
are imposed have come to be known as "Supermax"
89
units.3
While some of these units, like Marion, are simply existing prison
space that has been "converted" to Supermax by administrative edicts

such as lockdowns, more interesting for my purposes are newly-built
facilities that have been designed from the ground up to effectuate the
Supermax concept. I will focus on the most widely reported-upon such
unit: the Security Housing Unit (SHU) at the Pelican Bay State Prison
in a remote comer of northern California .3' The SHU is the obvious
candidate for discussion for two reasons. First, its conditions of
confinement are at the harsh end of the spectrum, even for Supermax
prisons.391 Second, prisoners' dissatisfaction with these harsh conditions prompted a lawsuit filed in the federal Northern District of

Apr. 25, 1993, at 10C, available in 1993 WL 4286916 ("They are springing up in remote
corners across the land. More supermax prisons are being built and traditional maximum-security
institutions like Lucasville [in Ohio] are being adapted to a new corrections style that
emphasizes lockdowns and extended periods of isolation."); Kate Shatzkin, Supermax or Super
Cruel, BALTIMORE SUN, May 19, 1996, at 1E, available in 1996 WL 6619516 ('There is a
nationwide movement to build Supermax-style prisons for a criminal population that appears to
correctional staff as increasingly out of control. More than 30 control units of some type exist
around the nation, with new ones in the planning stages in Wisconsin and Illinois.").
388. See, e.g., Epstein, supra note 387 ("Prison experts sometimes refer to the
'Marionization' of America."); Harrington, supra note 384 ("Isolating convicts became a trend
as state penitentiaries soon began to 'Marionize.' ").
389. For the two best descriptions of life in a Supermax by news reporters, see Cash, supra
note 386; Harrington, supra note 384.
390. For reports in the popular press concerning the Pelican Bay SHU, see Hentoff, supra
note 387 (lamenting the existence of the harsh conditions in the SHU); Debra J. Saunders, The
SHU Fits States' Worst Inmates, S.F. CHRON., Feb. 3, 1993, at A16, available in 1993 WL
6393158 (editorializing that the SHU provides appropriate punishment for the worst inmates).
For law journal discussions, see Nan D. Miller, Comment, InternationalProtectionof the Rights
of Prisoners: Is Solitary Confinement in the United States a Violation of International
Standards?, 26 CAL W. INT'L L.J. 139, 158-59 (1995) (focusing on the SHU); Sally M.
Romano, Comment, If the SHU Fits: Cruel and Unusual Punishmentat California'sPelican Bay
State Prison, 45 EMORY L.J. 1089, 1097-1107 (1996) (discussing conditions in the SHU).
391. See Madrid v. Gomez, 889 F. Supp. 1146, 1230 (N.D. Cal. 1995).
Plaintiffs' expert Craig Haney, who has toured 20 to 25 segregation units,
concluded that inmates at Pelican Bay are more isolated than inmates in any other
segregation unit he has experienced. He noted that "[tihe only place that comes
close is the federal penitentiary at Marion. But even Marion in some ways is a
different and a less-isolated environment than [the SHU].").
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California contending that the psychological effects of long-term
confinement inthe SHU were violative of the Eighth Amendment.3"
This lawsuit resulted in a lengthy bench trial before Judge Thelton
Henderson, after which the judge issued a detailed and illuminating
opinion in Madrid v. Gomez.393
The SHU was opened late in 1989. 394 The 1000-1500 imnates395
confined there were chosen by California prison officials because they
fell into at least one of the following categories: (1) had seriously
violated prison rules at other penal facilities; (2) were affiliated with a
prison gang; (3) evoked "general concerns regarding assaultive or
disruptive behavior"; or (4) needed protective custody because they were
"at risk of assault from other inmates." 396 Thus, except for those
falling into the fourth category, the inmates in SHU were deemed by
California prison officials to be "the worst of the worst" in the whole
California penal system.39 It bears emphasizing, however, that the
"worstness" of these inmates was based upon their behavior in prison,
not upon the heinousness of the crimes of which they had been
convicted.
As to the conditions of confinement in the SHU, one can do no
better than quote extensively from the opinion of Judge Henderson. The
judge spent two days touring the SHU 398 and thus obtained firsthand
knowledge of the conditions:

392. See id. at 1155.
393. See id. at 1154-56. The bench trial was about two and a half months long, although
it did involve numerous other claims by the prisoners, as well. See id. at 1156.
394. See id. at 1155.

395. See id.
396. See id. at 1227-28. Judges do not currently have the power to sentence offenders to
conditions of "solitary confinement," although once in awhile a judge will recommend to the
prison authorities that a particular offender's sentence be served under restrictive conditions. For
example, recently United States District Judge Kevin Duffy sentenced convicted World Trade
Center bomber Ranzi Ahmed Yousef to 240 years in prison with the recommendation that he
be kept in solitary confinement for the rest of his life at the federal Supermax in Florence,
Colorado, and allowed visits only from his lawyer and his immediate family. See Greg B. Smith,
WTC Bomber, 30, Is Given Lfe, Plus Condemned to Live with Himself-Only, N.Y. DAILY
NEWs, Jan. 9, 1998, at 7, available in 1998 WL 5916817. Apparently, at that time, there were

only five other criminals who had received similar recommendations from judges. See id. The
Bureau of Prisons, either for its own reason, or because of the judge's recommendation, did
indeed transfer Yousef to Florence to begin his sentence. Mike McPhee, Trade CenterBomber
in Colorado: Yousef to Serve Tne in Florence, DENVER POST, Jan. 22, 1998, available in 1998
WL 6099832.
397. See Hentoff, supra note 387.
398. See Madrid,889 F. Supp. at 1156.
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Considered a "prison of the future," the buildings are
modem in design, and employ cutting-edge technology and
security devices. This, then, is not a case about inadequate
or deteriorating physical conditions. There are no
rat-infested cells, antiquated buildings, or unsanitary
supplies....
a. Physical Description
The SHU is a low-level grey structure that roughly
resembles a large "X" in shape. There are two separate but
physically connected wings which are referred to as the "C"
SHU and the "D" SHU. Both wings, which are virtually
identical, are divided into "cell blocks," each of which
consists of eight "pods" containing eight cells each. Each
pod is divided into two short tiers, with four cells opening
onto an upper tier and four cells opening onto a lower tier.
Each cell is [eighty] square feet and comes equipped
with two built-in bunks and a toilet-sink unit. Cell doors are
made of heavy gauge perforated metal; this design prevents
objects from being thrown through the door but also
significantly blocks vision and light. A skylight in each pod
does allow some natural light to enter the tier area adjacent
to the cells; however, cells are primarily lit with a fluorescent light that can be operated by the inmate. Each cell
block is supervised and guarded by a separate control
station which is staffed by armed correctional officers and
separated from the pods by an electronically controlled
metal gate. The officers also electronically control the
opening and closing of the cell doors.
Patterned after a "Special Management Unit" in Florence, Arizona (albeit with some modifications), the SHU
interior is designed to reduce visual stimulation...
throughout by a dull sameness in design and color. The
cells are windowless; the walls are white concrete. When
inside the cell, all one can see through the perforated metal
door is another white wall.
A small exercise pen with cement floors and walls is
attached to the end of each pod. Because the walls are
[twenty] feet high, they preclude any view of the outside
world. The top of the pen is covered partly by a screen and
partly by a plastic rain cover, thus providing access to some
fresh air. However, given their cell-like design and physical
attachment to the pod itself, the pens are more suggestive
of satellite cells than areas for exercise or recreation.
The overall effect of the SHU is one of stark sterility
and unremitting monotony. Inmates can spend years without
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ever seeing any aspect of the outside world except for a
small patch of sky. One inmate fairly described the SHU as
being "like a space capsule where one is shot into space
and left in isolation."
b. Social Isolation
Inmates in the SHU can go weeks, months or potentially
years with little or no opportunity for normal social contact
with other people. Regardless of the reason for their
assignment to the SHU, all SHU inmates remain confined
to their cells for [twenty-two and one half] hours of each
day. Food trays are passed through a narrow food port in
the cell door. Inmates eat all meals in their cells. Opportunities for social interaction with other prisoners or vocational staff are essentially precluded. Inmates are not allowed
to participate in prison job opportunities or any other prison
recreational or educational programs. Nor is group exercise
allowed. Inmates who are single celled exercise alone.
Inmates who are double celled exercise with their cellmate
or alone if the cellmate chooses not to exercise. No recreational equipment is provided. As the Court observed
during its tour of the SHU, some inmates spend the time
simply pacing around the edges of the pen; the image
created is hauntingly similar to that of caged felines pacing
in a zoo. Inmates in adjoining cells can hear but not see
each other.
Interaction with correctional staff is kept to an absolute
minimum. According to defendants' expert, the SHU has
"attempted to reduce physical contact between inmates and
staff to the extent possible, as much probably [as] anyplace
I've seen in a segregation environment." For example, when
an inmate leaves his cell to go to the exercise pen, the door
is opened automatically by the control booth officer. Once
in the tier area, the inmate must strip naked in front of the
control booth; the door to the exercise pen is also controlled
electronically. In addition, the contact that correctional staff
do have with inmates often occurs in a routinized setting
while inmates are in handcuffs and waist and ankle chains,
such as during an escort from the cell to another point in
the prison....
The social isolation, however, is not complete. Inmates
may leave their pod area on certain specified occasions;
however, such opportunities may be infrequent and generally provide only a limited type of interaction. For example,
inmates may leave their pod periodically to go to the law
library; however, they are assigned to an individual library
cell and have little interaction with other inmates or library
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staff. Inmates may also leave their pod to receive visitors or
their attorney; however, all visits are conducted by telephone through a thick glass window, precluding opportunity
for human touch. Moreover, because of Pelican Bay's
distance from metropolitan areas, many inmates get either
few visitors or none at all. Inmates also attend periodic
on-site classification committee meetings, and those who
become ill may leave their pod for diagnosis or treatment
by the medical or mental health staff. Inmates may also
request a counseling, prayer or Bible study visit from a religious volunteer under a program operated by the Pelican
Bay chaplain.
Roughly two-thirds of the inmates are double celled;
however, this does not compensate for the otherwise severe
level of social isolation in the SHU. The combination of
being in extremely close proximity with one other person,
while other avenues for normal social interaction are
virtually precluded, often makes any long-term, normal
relationship with the cellmate impossible. Instead, two
persons housed together in this type of forced, constant
intimacy have an "enormously high risk of becoming
paranoid, hostile, and potentially violent towards each
other." The existence of a cellmate is thus unlikely to
provide an opportunity for sustained positive or normal
social contact.
In sum, those incarcerated in the SHU for any length of
time are severely deprived of normal human contact
regardless of whether they are single or double celled. As
former Warden Fenton testified, conditions in the SHU
amount to a "virtual total deprivation, including, insofar as
possible, deprivation of human contact."
c. Privileges
SHU inmates are allowed certain limited privileges
which provide a source of environmental stimulation. For
the most part, however, they do not involve direct human
interaction. Inmates with funds may purchase radios and
televisions, and an Arts Film Program is shown on a closed
circuit television channel. These televisions and/or radios
provide one of the few sources of stimulation or link with
the outside world. However, not all inmates possess a
television or radio. Inmates may send and receive mail (no
phone calls are permitted), read books, and participate in a
Bible correspondence class. In recent months, prison
administrators have also allowed the mental health staff to
provide inmates with reading materials on relaxation
techniques. Not all inmates, however, are literate. Inmates
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may also keep certain personal property in their cells and
make purchases through the prison canteen. They are also
permitted three showers per week. Other privileges previously mentioned are non-contact visits, participation in the
chaplain's religious visitor program, and an exercise period
five times each week."9
This, then, is an example of the emerging model of sensory
deprivation imprisonment. While the SHU may be toward the harsh end
of the spectrum even for Supermax facilities, a growing number of
institutions impose similar sensory deprivation experiences.' Indeed,
at least in some aspects, other facilities appear to be even harsher than
the SHU. For example, in the new Texas Supermax the inmates will be
allowed no televisions, newspapers or books, and "[tihe most unruly
prisoners will be served an unappetizing concoction of deboned meat,
vegetables and gelatin desserts churned into a lumpy puree, then baked
into bricks called 'food loafs.' "401
The willingness of legislatures to fund Supermax prisons (even
though it costs significantly more per year to house inmates in

399. Id. at 1155, 1228-30 (citations omitted) (emphasis omitted).
400. For a news report concerning the new federal "Adminmax" facility in Florence,
Colorado, which is a close cousin to the SHU and has gained a significant level of notoriety,
see Howard Swindle, A Life Term of Defiance, DALLAS MORNING NEWS, July 6, 1997, at 1A,
available in 1997 WL 11502938 (describing the conditions while focusing on inmate Charles
Harrelson-the father of actor Woody Harrelson-who is serving a life sentence for the contract
killing of a federal judge); see also Cash, supra note 386; All Things Considered, supra note
384.
For discussions and news reports of state Supermax facilities other than California's SHU,
see Brett, supra note 387 (Maine); Linda G. Caleca, Critics ProtestConditions at New Prison,
INDIANAPOLIS STAR, Feb. 2, 1992, available in 1992 WL 3805879 (Indiana); Harrington, supra
note 384 (Massachusetts); Johnson, supra note 387 (Texas); John Mangels & Mark Tatge,
Tough, Tense, and Overcrowded, THE PLAIN DEALER (Cleveland), Apr. 13, 1993, at 1A,
availablein 1993 WL 4284650 (Ohio); Shatzkin, supra note 387 (Maryland).
Of course, the idea of a special super maximum security prison for incorrigible inmates is
not a new one. The famed federal prison on Alcatraz Island, which operated from 1934 to 1963,
was operated along lines very similar to what would nowadays be termed Supermax
confinement. See David A. Ward, Alcatrazand Marion:Confinement in Supermaximum Custody,
in ESCAPING PRISON MYTHS: SELEcTED Topics IN THE HISTORY OF FEDERAL CORRECTIONS 81,
84-88 (John W. Roberts ed., 1994) (describing the features of confinement at Alcatraz which
included: no commissary, newspapers, radio and only approved magazines; no visits-even from
lawyers-for the first three months and thereafter visits by lawyers as necessary, and one visit
for one hour per month with blood relatives through a bullet-proof window; correspondence
(except with attorneys) limited to family members and one letter per week written on no more
than three sheets of paper on only one side; and silence at meals, in the cellhouse, and on the

job).
401. Johnson, supra note 387.
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Supermax than in the general population),' and the willingness of
prison administrators to administer them so as to effectuate severe
sensory deprivation, demonstrates that severe punishment can reliably
be obtained through this regime. Thus, it stands in contrast to the
inefficacious hard labor model that I earlier explained and rejected.
b. Conditions Similar to What I Will Propose Are
Viewed by Prisoners Subject to Them as
Imposing a High Degree of Suffering, and
Thus Would Likely Be Viewed by the Ambivalent
Majority as Highly Retributive
Simply reading Judge Henderson's rendition of the conditions of
confinement in the SHU will convince any normal person that such a
regime imposes serious suffering upon a prisoner subjected to it. While
criminals may not be "normal" people in some respects, their testimonies indicate that they have, almost uniformly, a normal reaction to
serving time under Supermax conditions: they hate it.
Here is a representative sampling of prisoner reactions. From an
inmate at the new federal Supermax in Colorado,
The worst aspect is total sensory deprivation. It's draconian.... It's lack of a tree, or a bird, or smelling a woman's
perfume. The things you take for granted.... All you hear
is concrete and there's nothing to look forward to. It's like
living in a bomb shelter. You can hear a pin drop. Everybody wants to leave here. Everybody is making a real effort
to stay out of trouble. You'll get into situations where
normally you would just blow up and fight someone. But
you4 hold back because you want to get out of this prison. W
From a federal inmate at Marion: "This is not a place to have a
human being."' From another Marion inmate:

402. See Epstein, supra note 387 (California Supermax costs $57 per inmate per day
compared with national average for all persons of about $44); Shatzkin, supra note 387 (costs
to house prisoner at Maryland Supermax is twice that for the average Maryland inmate).
403. See infra text accompanying notes 406-14.
404. See supra notes 365-76 and accompanying text.

405. Charles Harrelson purports to be an exception:" 'If they could find some way to lock
up my mind.., they'd have me. They really would. But I simply ignore all this.... They'd
move me if they knew how much easier the time is here." Swindle, supra note 400.
406. Cash, supra note 386.
407. Isikoff, supra note 384.
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You really have zero to do. It's the endless repetition of the
same day over again.... There's no community to connect
with.... If they see you getting too close to people, they
move you into another unit. They want to make sure that
you don't have any bonding or any association with anyone
else.
From an inmate in a Texas state Supermax facility: "I've reached a
point a lot of the time where I just want to give up.... Behind these
doors... I've lost everything.'"' 9 From an inmate at an Indiana state

Supermax:
I sit in here and wish I was on Death Row ...I really do.
That way, I'd know this was going to end one day....
I sit and look at the walls. I don't even have my family

come because you can never touch your kids. Some of us
ain't never getting out of here. I ain't never going to hug

my mother again.'

°

408. Id.
409. Johnson, supra note 387.
410. Caleca, supra note 400. Death Row confinement has many aspects in common with
Supermax confinement. In fact, the relatively new Oklahoma Death Row (the "H Unit") is
specifically modeled as a Supermax facility. See Robert-ohnson, Life Under Sentence of Death.
Historical and Contemporary Perspectives, in AMERICA'S EXPERIMENT WITH CAPITAL
PUNISHMENT: REFLE-TIONS ON THE PAST, PRESENT, AND FUTURE OF THE ULTIMATE PENAL

SANCTION 507, 519-24 (James R. Acker et al. eds., 1998). In most jurisdictions, Death Row
inmates are continuously segregated from the general inmate population, virtually completely
"locked down" in their cells, and accorded few of the amenities of general population prisoners.
Id. at 512-16. In the face of this bleak existence, it is not uncommon for Death Row inmates to
profess that they would prefer being executed sooner rather than later. One inmate, awaiting
execution on Arkansas' Death Row, ordered his attorneys to abate all appeal efforts. He told the
Arkansas high court that:
[it is my wish and my desire that absolutely no action by anybody be taken
to appeal or in any way change this [death] sentence. It is further respectfully
requested that this sentence be carried out expeditiously.... Let the torture and
suffering end. Please allow me the right to be at peace.
Franz v. State, 754 S.W.2d 839, 844 (Ark. 1988).
Similarly, a California Death Row inmate expressed a willingness to die rather than remain
alive on Death Row. See People v. Stanworth, 457 P.2d 889, 896 nn.12-13 (Cal. 1969). He
asked the state supreme court to give only "perfunctory" consideration to any appeals briefs filed
on his behalf. See id. at 896 n.12. Continuing, he wrote,
It would save the court much time and trouble if you could PLEASE grant me this
request and it would save me many months of useless existence here on Death
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Row....
I know that I will never see the freedom of the outside world again.... I
cannot continue living with cloud [sic] over my head, please be merciful and give
me an endless sleep as soon as you can so this pain and suffering that I have will
be no more.
Id. at 896 nn.12-13.
Angola, the notorious prison housing Louisiana's Death Row, has seen its share of prisoners
who would rather face death than continue living out their days trapped by prison walls. Charles
Bryant, a prisoner whose sentence was commuted to life in prison at Angola said, "I'd like to
get back to being a father. But even if they could fry me tomorrow, that would be preferable
to spending the rest of my life here. This isn't living. It's just existing." Death Row Interviews;
Five Under Sentence to Die Speak Out, U.S. NEWS & WoRLD REP., July 12, 1976, at 53.
In Virginia, an inmate pursued speedy execution because the conditions on death row were
emotionally draining and psychologically depressing.
Justus' attorneys said.., he sought his own execution because of the
conditions on death row in a state prison in Mecklenburg County. "Death rows are
designed to prepare you for death and some death rows do that very well" said
Marie Deans, of the Virginia Coalition for Jails and Prisons....
Celestine Bohlen, Inmate Who Asked to Die Decides to PursueAppeal, WASH. PoST, Feb. 2,
1983, at B6.
Just months before his execution, Robert Massie wrote a lengthy diatribe on capital
punishment and the psychological effects of prison life on California's death row inmates. He
too expressed the sentiment that "I much prefer that my valid judgment.., be speedily executed
in accordance with the now existing law of California." Robert L. Massie, Death by Degrees,
ESQUIRE, Apr. 1971, at 179. "Having my sentence reduced to life in prison," he continued,
"would be a fate much worse than death." Id.
"I love life. I love living, but I just can't do it in here," remarked Cecil Lucas. Tom
Rouillard, Rock Hill Killer Ready for Execution, HERALD (Rock Hill, S.C.), Nov. 15, 1996, at
IA, available in 1996 WL 8279497. Mr. Lucas was sentenced to die for a double murder and
spent 13 years on death row before the state executed him. See id. He dropped all appeals in
1995, but reserved his right to halt the 1996 execution "at almost any moment before it was to
happen." See id. He never exercised that right. See id.
For many death row inmates, it would be possible to have their death sentences commuted
to lifetime incarceration. See Robert Johnson, Under Sentence of Death: The Psychology of
Death Row Confinement, 5 LAW & PSYCHOL. REv. 141, 181 (1979). "[B]ut life in prison is
intolerable to many of the prisoners." Id. " 'Why should I want to be a state vegetableT' "
remarked one unidentified inmate. Id. Another inmate speculated," 'Personal, physical freedom
means different things to different people.... Mine... means enough to me that if I can't have
it I'd rather be dead.' "Id.
Death row inmates have generally been unsuccessful in challenging their conditions of
confinement. See, e.g., Peterkin v. Jeffes, 855 F.2d 1021, 1026-33 (3d Cir. 1988) (denying
capital inmate's claims based on alleged substandard physical conditions of cells, inadequate
opportunities for exercise, and restricted opportunities for human interaction); Jeffries v. Reed,
631 R Supp. 1212, 1216-19 (E.D. Wash. 1986) (same); Sinclair v. Henderson, 331 F. Supp.
1123, 1125-31 (E.D. La. 1971) (same). The one notable success that death row inmates have had
in contesting conditions of confinement was in Groseclose v. Dutton, 609 R Supp. 1432, 1434
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From an inmate serving time under Supermax conditions at Leavenworth
federal prison:
Most prisoners look forward to the day when they'll be
set free.... All I can hope for or have left to hope for is
that I can hold on to my sanity through it all. This is a
nightmare, and it is strange having a nightmare when you're
not even asleep, sitting in your very own personalized
coffin, watching yourself rot away, day by day, minute by
minute, wondering which part of your mind or your body
or your soul or do they all die away simultaneously, until
one day you look in.the mirror and see tombstones in your
eyes?... Some days, particularly when I'm blue, I think
[suicide] would be the best way out of this nightmare. I
don't always know why I did what I did, but the pain is
there, and
411 in those dark moments, the peace of death is
inviting.
Given these sentiments, the warden at Marion was undoubtedly correct
in saying, "Guys don't want to come here, and after they've been here
they don't want to come back."412
Unsurprisingly many, if not most, inmates subjected to Supermax
conditions for a substantial period of time experience psychological
symptoms of suffering consistent with the sentiments articulated by
prisoners above. For example, during the SHU litigation one of the
prisoners' expert witnesses interviewed one hundred randomly-chosen
SHU inmates through the medium of a highly structured questionnaire. 413 The results were as follows:
The 100 SHU inmates exhibited the following symptoms:
talking to self (63%), hallucinations (41%), ruminations
(88%), violent fantasies (61%), oversensitivity to stimuli

(M.D. Tenn. 1985), where the district court granted relief based on death row inmates' proof that
their emotional well being was endangered by their restrictive conditions of confinement.
411. EARLEY, supra note 211, at 373-74. This inmate is Thomas Silverstein, who is
noteworthy in his own right. It was Silverstein who murdered one of the guards on that fateful
day in Marion in 1983 that prompted the original Marion lockdown. See supra notes 384-85 and
accompanying text. After being convicted of the murder of the guard, Silverstein was sent to a
federal prison in Atlanta where he became part of a prison revolt. See id.
at 105. After the revolt
was quelled, he was sent to Leavenworth where he was housed alone in a basement cell. See
id.at 290. He was put under a "no human contact" order. Id. at 291, 373. Silverstein's
experience of sensory deprivation was, thus, perhaps the most complete of any single inmate in
a United States prison.
412. Isikoff, supra note 384.
413. See Madrid v. Gomez, 889 F. Supp. 1146, 1234-35 n.173 (N.D.Cal. 1995).
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(86%), perceptual distortions (44%), irrational anger (88%),
confused thought process (84%), emotional flatness (73%),
mood/emotional swings (71%), chronic depression (77%),
suicidal thoughts (27%), overall deterioration (67%), and

social withdrawal

(83%).414

Admittedly, the reporting inmates were self-interested in making their
plight seem as desperate as possible for purposes of the lawsuit.415
Further, the expert was sympathetic to the prisoners' cause. 416 But
while these facts undoubtedly inflated the percentage of reported
symptoms, common sense indicates that many of the inmates were, in
fact, reporting real psychological suffering.
If both inmate self-reports and psychological testing indicate that
sensory deprivation confinement, as in the SHU, causes a great deal of
suffering to inmates, then it should not be difficult to convince the
ambivalent majority that such punishment is highly retributive. Viewed
in terms of retribution, many (but not all) of the psychological consequences that the prisoners' experts found so appalling are, rather,
desirable results of the punishment. Put baldly, from the standpoint of
a retributivist as to a highest condemnation offender, if the culprit is
experiencing irrational anger, confused thought processes, emotional
flatness, mood/emotional swings, chronic depression, suicidal thoughts
(as long as they are not carried out), overall deterioration, and social
withdrawal, GOOD! That is exactly the suffering we want him to be
experiencing as a consequence of his heinous acts.
Even for a retributivist, though, some of the other symptoms of SHU
confinement are troublesome: ruminations, talking to self, hallucinations,
violent fantasies, over-sensitivity to stimuli, and perceptual distortions.
These symptoms of losing touch with reality are, even to a layperson,
obviously indicative of psychosis.4 7 There are two reasons why these

414. See id. at 1234 n.173.
415. See id. at 1235.

416. The expert, Dr. Craig Haney, is a professor of psychology and director of the program
in legal studies at the University of Santa Cruz. See Harrington, supra note 384. Dr. Haney had

testified in favor of prisoners in prison condition lawsuits in the state and federal courts in
California, Washington and Illinois. Madrid,889 F. Supp. at 1158-59 n.13. In speaking with a

reporter, Dr. Haney made clear his antipathy toward Supermax conditions of confinement:
" 'These places are about as dysfunctional as you can imagine for providing [the inmates] with
the resources to make that transition [back into normal society] work.' "Harrington, supra note
384.
417. AMERICAN PSYCHIATRIC ASSOCIATION,

DIAGNOSTIC AND STATISTICAL MANUAL OF

MENTAL DISORDERS 770 (4th ed. 1995) says:
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symptoms should worry a retributivist. First, to desire to drive someone
crazy (or to be unconcerned about the possibility) seems to pass from
legitimate retributivism to illegitimate torture. Second, a retributivist
should want the prisoner to be in his "right mind" so that the prisoner
can continue to understand the connection between his despicable deed
and the suffering he is experiencing as a consequence.
It was the whole constellation of symptoms-both those that a
retributivist would embrace, and those which a retributivist should
eschew-that formed the basis of the inmates' claim in Madrid that the
psychological stress of the SHU conditions of confinement was so
severe as to constitute cruel and unusual punishment. It is appropriate
now to examine how Judge Henderson resolved this issue.
c. While Conditions Similar to What I Will
Propose Cause a High Degree of Psychological
Suffering, the Suffering Is Not So Severe as
to Rise to the Level of Cruel and Unusual
Punishment for Most Inmates
i. The Constitutional Standard
State officials do not have unlimited power to impose harsh
conditions of confinement on prisoners. The United States Supreme
Court stated in Rhodes v. Chapman4'8 that "[c]onditions must not
involve the wanton and unnecessary infliction of pain, nor may they be
grossly disproportionate to the severity of the crime warranting
imprisonment,"'419 lest the conditions violate the Eighth Amendment. 420 The Court went on to say:
This term ["psychotic"] has historically received a number of different definitions,
none of which has achieved universal acceptance. The narrowest definition of
psychotic is restricted to delusions or prominent hallucinations, with the hallucina-

tions occurring in the absence of insight into their pathological nature. A slightly
less restrictive definition would also include prominent hallucinations that the
individual realizes are hallucinatory experiences. Broader still is a definition that
also includes other positive symptoms of Schizophrenia (i.e., disorganized speech,
grossly disorganized or catatonic behavior).

Id.
418. 452 U.S. 337 (1981).
419. Id. at 347.
420. There are actually five strands of Eighth Amendment law relating to: "(1) means of
punishment; (2) proportionality; (3) power to criminalize; (4) prison conditions (conditions of
confinement); and (5) procedural due process." See Deborah W. Denno, Getting to Death: Are
Executions Constitutional?,82 IowA L. REv. 319, 329 (1997). My proposed alternative would

have to pass constitutional scrutiny under strands (1), (2), and (4).
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Conditions... alone or in combination, may deprive
inmates of the minimal civilized measure of life's necessities. Such conditions could be cruel and unusual under the
contemporary standard of decency.... But conditions that
cannot be said to be cruel and unusual under contemporary
standards are not unconstitutional. To the extent that such
conditions are restrictive and even harsh, they are part of
the penalty that criminal offenders pay for their offenses
against society.42
The Court made clear in Wilson v. Seiter 2 that it is not the harshness
of the conditions per se that matters, but whether the conditions work
to deprive the inmate of a minimal measure of a discrete necessity of
life:
Some conditions of confinement may establish an Eighth
Amendment violation "in combination" when each would
not do so alone, but only when they have a mutually
enforcing effect that produces the deprivation of a single,
identifiable human need such as food, warmth, or exercise-for example, a low cell temperature at night combined with a failure to issue blankets.... Nothing so
amorphous as "overall conditions" can rise to the level of
cruel and unusual punishment when no specific deprivation
of a single human need exists.4'
ii. The Claim and Evidence in Madrid
Learning the lessons of Rhodes and Wilson, the prisoners in the SHU
litigation in Madrid alleged that the harsh conditions in the SHU
deprived them of a single, identifiable human need: the need for mental
health.424 The United States Supreme Court has never explicitly
recognized this as a category of human need for Eighth Amendment
purposes. Some lower courts have, though,4' and it is hard to imagine

421. Rhodes, 452 U.S. at 347 (citations omitted).
422. 501 U.S. 294 (1991).
423. Id. at 304-05.
424. See Madrid, 889 R Supp. at 1261.

425. These precedents, collected by Judge Henderson in Madrid,are not great in number,
and mention mental health as a right only generally and in connection with physical health. See
id. at 1260, n.202; see also Young v. Quinlan, 960 E2d 351, 364 (3d Cir. 1992) ("While the
prison administration may punish, it may not do so in a manner that threatens the physical and
mental health of prisoners."); Hoptowit v. Ray, 682 F2d 1237, 1253 (9th Cir. 1982) (prison
must provide adequate physical and mental health care); Spain v. Procunier, 600 F.2d 189, 200
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that the Supreme Court would refuse to find it to be a basic human need
if the appropriate case was presented.
Madrid constituted a virtually ideal context for litigation of this
issue. First, the conditions in the SHU were, at the time, probably the
most draconian sensory deprivation penal experiment in the country.42
Second, there were zealous attorneys on each side of the lawsuit.4"
Third, both sides were able to present the best available expert
testimony on the topic.4 "I And fourth, the litigation proceeded before
a thoughtful district judge who was willing to devote significant
resources to resolution of the issue.429 Thus, Judge Henderson's
conclusions in Madrid very likely constitute the most informed and

(9th Cir. 1979) (announcing that a court's judgment in Eighth Amendment matters "must be
informed by current and enlightened scientific opinion as to the conditions necessary to insure
good physical and mental health for prisoners").
426. See Madrid,889 F. Supp. at 1230.
427. The California attorney general's office fought hard on behalf of the SHU. The Palo
Alto law firm of Wilson, Sonsini, Goodrich & Rosati devoted an enormous amount of pro bono
work to the case on the side of the prisoners. See Hentoff, supra note 387.
428. In addition to Dr. Haney, see supra note 42, the defense presented Dr. Stuart Grassian,
a faculty member at Harvard Medical School since 1974. Madrid, 889 F Supp. at 1158 n.12.
Dr. Grassian had studied the effects of solitary confinement on inmates and had, like Dr. Haney,
testified on behalf of prisoners in other conditions of confinement cases. Dr. Grassian had
published two oft-cited articles on the psychological effects of solitary confinement. Stuart
Grassian & Nancy Friedman, Effects of Sensory Deprivation on Psychiatric Seclusion and
Solitary Confinement, 8 INT'L J.L. & PSYCHIATRY 49 (1986); Stuart Grassian, Psychopathological Effects of Solitary Confinement, 140 AM. J. PSYCHIATRY 1450 (1983).
The state presented Dr. Joel Dvoskin, a highly qualified clinical psychologist who had,
among other things, been in charge of all mental health services in New York state prisons and
acted as a consultant to about 18 jurisdictions regarding the provision of mental health care to
incarcerated persons. See Madrid,889 R Supp. at 1159 n.15. Among Dr. Dvoskin's significant
writings were Fred Cohen & Joel Dvoskin, Inmates with Mental Disorders:A Guide to Law and
Practice,Part I, 16 MENTAL & PHYSICAL DISABILITY L. REP. 339 (1992); Part II, 16 MENTAL
& PHYSICAL DISABILITY L. REP. 462 (1992). The state also presented Dr. Jay Harness, who had
been director of health care for the Michigan Department of Corrections for ten years, and
chairman of the board of directors for the National Commission on Correctional Health Care.
See Madrid, 889 R Supp. at 1159 n.14.
429. The bench trial lasted two and a half months at the end of 1993. Madrid, 889 F Supp.
at 1156. "During the course of the trial, the Court heard testimony from 57 lay witnesses,
including class members, defendants, and correctional employees at all levels. It also received
into evidence over 6,000 exhibits, including documents, tape recordings, and photographs, as
well as thousands of pages of deposition excerpts." Id. Not all of this evidence related to the
claim of psychological crel and unusual punishment, though, because the inmates made several
other claims in the lawsuit as well, including use of excessive force against inmates, failure to
provide adequate medical care, using cell assignment procedures that exposed inmates to an
unreasonable risk of assault from other inmates, failing to provide adequate procedural
safeguards when segregating prison gang affiliates, and failing to provide inmates with adequate
access to the courts. See id.
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considered resolution we are likely to get in the near future regarding
when the state has crossed the line between constitutional psychological
deprivations, and unconstitutional cruel and unusual psychological
punishments.4 ' The conclusions involved two categories of inmates:
those who had preexisting serious mental illnesses or precursors thereto,
and those who did not.
iii. Mentally Ill Inmates
The prisoners' experts opined that inmates who arrived at the SHU
with severe mental illnesses were almost certain to dramatically
deteriorate under SHU conditions of confinement.43' Further, those
experts believed that inmates who arrived at the SHU with less severe,
but nonetheless significant, mental problems, were almost equally certain
to experience such extreme deterioration.432 Even the State's primary
expert agreed "that segregation may exacerbate pre-existing mental
illness and that inmates who are in acute psychiatric distress or suicidal
depressions should not be placed in the SHU, absent a few 'very, very
rare exceptions.' "" The State's expert also agreed that persons "who
suffer from prior psychiatric problems, borderline personality disorder,
chronic depression, chronic schizophrenia, brain damage or mental
retardation, or an impulse-ridden personality" are "at higher risk of
mentally deteriorating in the SHU."'
Given that the State's experts largely conceded the validity of the
prisoners' experts' insights regarding the effects of SHU conditions on
mentally ill inmates, it is not surprising that Judge Henderson concluded
that SHU confinement did constitute cruel and unusual punishment for
such prisoners:
For these inmates, placing them in the SHU is the mental
equivalent of putting an asthmatic in a place with little air
to breathe.... Such inmates are not required to endure the
horrific suffering of a serious mental illness or major
exacerbation of an existing mental illness before obtaining
relief....
Thus, with respect to this limited population of the
inmate class, plaintiffs have established that continued
430. The soundness of the judge's decision is perhaps indicated by the fact that neither side
chose to appeal the result.
431. Madrid, 889 F Supp. at 1232, 1235.
432. See id. at 1236.

433. Id. at 1235.
434. Id. at 1236.
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confinement in the SHU, as it is currently constituted,
deprives inmates of a minimal civilized level of one of
life's necessities [i.e. mental health].4 35
iv. Inmates Who Were Not Mentally Mi1
The vast majority of inmates, however-probably around ninety
percent 4 -- do not suffer from severe mental illness or its precursors.
Even as to mentally healthy inmates, the prisoners' experts declared that
serious psychiatric consequences short of mental illness were quite
likely, including "perceptual distortions, hallucinations,
hyper-responstvity to external stimuli, aggressive fantasies, overt
paranoia, inability to concentrate, and problems with impulse control."43' 7 One expert asserted that this constellation of symptoms
constituted a distinct psychiatric phenomenon which he called "Reduced
43 He further opined, as reported by Judge
Environmental Stimulation.""
Henderson, that this constellation of symptoms "is rarely, if ever,
observed in other psychotic syndromes or in humans not subject to
[Reduced Environmental Stimulation]."4' 39 As Judge Henderson explained, this was a point which the State "did not refute with any
specificity."' The defense expert also contended that not only did this
syndrome exist, but that "[w]hile acute symptoms tend to subside after

435. Id. at 1265-66.
436. Social scientists have published reports on a fair number of studies seeking to
determine the prevalence of severe mental illness among those who are incarcerated. Researchers
have found this to be tough going, though, because of the difficulties in getting complete data
on large and changing inmate populations, the differences between jails and prisons, the
differences between urban and rural areas, and a host of other bothersome methodological
variables. Despite these problems, the percentage estimates usually come out relatively
consistently between 5% and 15%. For recent reviews of this body of work, see Thomas A.
Powell et al., The Prevalence of Mental Illness Among Inmates in a Rural State, 21 LAW &
HUM. BEHAV. 427, 428-37 (1997). For a discussion of other studies and for a report of the
results of a survey in Vermont, see T. Howard Stone, TherapeuticImplications of Incarceration
for Persons with Severe Mental Disorders:Searchingfor a Rational Health Policy, 24 AM. J.
CRIM. L. 283, 287-90 (1997) (reviewing existing studies).
It would not be unreasonable to believe that the percentage of prisoners with serious mental
illnesses in Supermax facilities is toward the upper end of this range rather than the lower,
simply because the sorts of acting out that can be expected from severely mentally ill inmates
is exactly the kind of behavior that might cause the prison authorities to classify them as
inordinately dangerous and, thus, in need of Supermax confinement.
437. Madrid, 889 F Supp. at 1230.
438. See id.
439. Id. at 1231.
440. See id.
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normal stimulation or conditions are returned, some people may sustain
long-term effects.""'
The State's primary expert, while not convinced that sufficient data
existed to support the existence of a specific syndrome, did agree that
there were some prisoners who found SHU conditions psychologically
intolerable" Further, another State's expert, the former chief psychiatrist at Pelican Bay, testified that he had observed prisoners at the SHU
demonstrating the same symptoms identified by the prisoners' expert,
"although he did not observe it in a large number of [them.]"' 3
The experts' testimony simply reconfirmed from a clinical standpoint
what is obvious from common sense. As Judge Henderson put it:
Regardless of whether there is an "exact syndrome"
associated with incarceration in solitary confinement or
security housing units, the Court is well satisfied that a
severe reduction in environmental stimulation and social
isolation can have serious psychiatric consequences for
some people, and that these consequences are typically
manifested in the symptoms identified [by the prisoners'
expert].'
The question, then, was whether the likelihood of these "serious
psychiatric consequences" for inmates who were not suffering from
serious mental illness or its precursors constituted cruel and unusual
punishment. Judge Henderson held that the conditions of confinement
in the SHU were constitutionally acceptable for those prisoners:
[T]he very nature of prison confinement may have a
deleterious impact on the mental state of prisoners, for
reasons that are self-evident. Especially for those facing
long sentences, "depression, hopelessness, frustration, and
other such psychological states may well prove to be
inevitable byproducts."
[P]laintiffs can not prevail on the instant claim simply
by pointing to the generalized "psychological pain"--i.e.
the loneliness, frustration, depression or extreme boredom-that inmates may experience by virtue of their
confinement in the SHU.
The Eighth Amendment simply does not guarantee that
inmates will not suffer some psychological effects from
incarceration or segregation.
441. Id. at 1230.
442. See id. at 1231.

443. See id.
444. Id. at 1231-32.
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Here, the record demonstrates that the conditions of
extreme social isolation and reduced environmental stimulation found in the Pelican Bay SHU will likely inflict some
degree of psychological trauma upon most inmates confined
there for more than brief periods. Clearly, this impact is not
to be trivialized; however, for many inmates, it does not
appear that the degree of mental injury suffered significantly exceeds the kind of generalized psychological pain that
courts have found compatible with Eighth Amendment
standards. While a risk of a more serious injury is not
non-existent, we are not persuaded, on the present record
and given all the circumstances, that the risk of developing
an injury to mental health of sufficiently serious magnitude
due to current conditions in the SHU is high enough for the
SHU population as a whole, to find that current conditions
in the SHU are per se violative of the Eighth Amendment
with respect to all potential inmates."8
Thus, upon the best available authority, it appears that for a large
majority of inmates imprisonment under conditions of severe sensory
deprivation, while imposing severe suffering, does not rise to the level
of cruel and unusual punishment.
It does bear noting that the SHU had only been in operation for
about five years at the time of the Madrid litigation.'8 Judge
Henderson emphasized that his decision did not address whether a
different result might obtain in the future when inmates had spent
periods of ten or more years under SHU conditions. 7 Still, though,
I take the decision in Madrid to be relatively firm authority for the
proposition that the punishment regime I will propose in the next Part
for highest condemnation murderers would not be unconstitutionally
cruel and unusual for most such offenders.
V. A PROPOSED STATUTE TO APPROPRIATELY PUNISH HIGHEST
CONDEMNATION OFFENDERS WITHOUT EXECUTNG THEM

A. The Crime of "AggravatedMurder"'
My proposed punishment regime would apply to a crime known as
"Aggravated Murder," designed to identify highest condemnation
445. Id. at 1262-65 (citations omitted). The prolonged lockdown at the Marion Federal
Institution has likewise survived Eighth Amendment scrutiny. See Bruscino v. Carlson, 854 F.2d
162, 166 (7th Cir. 1988); Caldwell v. Miller, 790 F.2d 589, 601 (7th Cir. 1986).
446. See Madrid,889 F Supp. at 1155.
447. See id. at 1267.
448. A crime like "aggravated murder" is not a novelty. For example, the state of
Washington has defined a crime of "Aggravated First Degree Murder." See WASH. REV. CODE
ANN. § 10.95.020 (West 1990 & Supp. 1998).
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offenses. Thus, a first step in the process would be for a legislature to
define that crime. Since my focus here is on the method of punishment,
I will not spend much time advocating a particular definition of
Aggravated Murder. An abbreviated discussion will, though, help
provide a concrete context for assessment of my proposed punishment
regime.
Quite likely a legislature would choose to track the "aggravating
circumstances" that are already a familiar feature of capital punishment
law."9 The difference would be that a finding of a sufficient number
of aggravating circumstances under my scheme would call for a period
of confinement under conditions of severe sensory deprivation rather
than the imposition of death. I would argue that the list of aggravating
circumstances should be broad-ranging so as to encompass as many as
possible of the factors that seem to enrage people about highest
condemnation offenses.4 5° Thus, a list along the following lines would
be appropriate:
449. In states that use aggravating circumstances as part of the death penalty calculus, the
aggravating circumstances differ from jurisdiction to jurisdiction. Because I want to include a
broad range of aggravating circumstances, I have mostly referred to those found in the Utah
Code, which are the most numerous and encompassing that I have found in any state's statute.
See UTAH CODE ANN. § 76-5-202 (Michie 1953 & Supp. 1993).
450. In addition to the Utah Code, I relied heavily on the list of factors that Professors
Baldus, Woodworth and Pulaski found to be significant predictors of death sentences in their
massive study of homicide cases in Georgia. See Baldus et al., supra note 87, at 148. These
researchers found that 31 factors that might be present in a case increased the "death odds
multiplier," which means that if the defendant's odds of receiving a death sentence based on all
other factors in the case was 1:1, the additional presence in the case of one of the thirty-one
factors would increase the odds of a death sentence by the numerical value of the death-odds
multiplier. See id. at 149. Thus, for example, they found that the fact that a victim was
bedridden/handicapped had a death odds multiplier of 2.8. See id. at 148. This means that if,
based on all the other facts in the case, the defendant's odds of receiving the death sentence
were 1:1, then the additional fact that the victim was bedridden/handicapped would increase the
defendant's chances of a death sentence to 2.8:1. See id. In effect, the defendant's likelihood of
a death sentence would increase from 50% (one out of two) to 74% (2.8 out of 3.8). See id. The
existence of multiple factors with the death odds multipliers would, of course; even more
dramatically increase the likelihood of a death sentence. Here is the list of factors with their
accompanying death odds multipliers:
Number of prior defendant felony prison terms[-]1.1
Defendant caused.., risk [of death] in public place to [more than two] people[-] 1.1
One or more coperpetrators involved[-]1.3
Defendant was a female[-]1.3 [There are, of course, relatively few females on
Death Rows. The presence of this death odds multiplier probably reflects the fact
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Aggravating Circumstances
A murder, or multiple murders, of which the defendant has
been convicted in the trial for which sentence is being
that in only the most heinous cases involving female defendants do prosecutors
even seek death sentences.]
One or more convictions for a violent personal crime, burglary, or arson[-]1.35
Nonproperty-related contemporaneous crime[-]1.4
Killing to avoid [or] stop arrest of self, [or] other[-]1.5
Victim was a police or corrections officer on duty[-] 1.7
Defendant primary mover in planning homicide or contemporaneous offense[-]1.7
Rape/armed robbery/kidnapping plus silence witness, execution, or victim pleaded
for life[-] 1.8
Coperpetrator received a lesser sentence[-]2.2
Multiple shots[-]2.2
Victim was drowned[-]2.6
Victim was a stranger[-]2.8
Victim was bedridden/handicapped[-]2.8
Kidnapping involved[-]2.9
Victim weak or frail[-]3.1
Defendant had a prior record for murder, armed robbery, rape, or kidnapping with
bodily [injury][-]4.1
Armed robbery involved[-]4.2
One or more white victims[-4.3 [This illegitimate factor was the basis of the
nearly successful challenge to capital punishment in McCleskey v. Kemp, 481 U.S.
279 (1987).]
Multiple stabbing[-]4.7
Victim was [twelve] or younger[-]4.8
Number of defendant prior murder convictions[-]5.2
Murder for hire[-]5.9
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imposed, is "Aggravated Murder" if three451 or more of
the following Aggravating Circumstances are found by the
jury. If the defendant is being sentenced for multiple
murders, the Aggravating Circumstances shall be found
separately for each murder, and then added together to
determine whether the threshold of three Aggravating
Circumstances has been met. No A ravating Circumstance
shall be double-counted, however.

Defendant was a prisoner or escapee[-]7.7
Defendant killed two or more people[-]7.9
Mental torture involved[-]9.7
Rape involved[-]12.8
Defendant's motive was to collect insurance[-]20.1
Victim was tortured physically[-]27.4
Motive was to avenge role by judicial officer, DA, [or] lawyer[-]27.4
See id. (emphasis omitted) (Table 13.2).
451. Designating a threshold of three Aggravating Circumstances is obviously a judgment
call. The way I arrived at the number was to do a series of thought experiments based upon a
common scenario: the robbery of a convenience store in which the clerk is killed. To me, if the
murder were committed by a culprit with no significant felony record for violence, and with a
single shot from some distance away, the crime, however reprehensible, is a relatively routine
first-degree murder. Since a relatively routine murder should not qualify as an Aggravated
Murder, I did not want to set the threshold so that this crime would qualify as an Aggravated
Murder. Under my list of Aggravating Circumstances, this crime would almost certainly involve
two: armed robbery, and killing of a stranger. It also might involve a third of eliminating the
victim as a witness to the robbery. This, in turn, might depend upon how many other witnesses
were in the store and whether the defendant shot out of seeming panic, or in a calculated
manner. If the evidence did show that the culprit's motive was to eliminate the clerk as a
witness, then I concluded that the offense would be of the highest condemnation variety. It also
seemed to me that any other aggravating circumstance, such as killing another patron, the
defendant's having a prior armed robbery conviction, or by forcing the clerk to kneel and then
shooting the clerk in the head, would be sufficient to categorize the offense as an Aggravated
Murder. Thus, I concluded that in most circumstances, a murder or murders that involved three
or more aggravating circumstances could fairly be classified as highest condemnation offenses.
452. If, for example, the defendant kills two people in the robbery of a convenience store,
the robbery should count as only one Aggravating Circumstance, even though there were two
victims, because to count the robbery as an aggravating circumstance as to each victim would
be to give it undue weight. On the other hand, if the killer robbed the victims individually, as
well as robbing the store, there would be three separate armed robberies, each of which could
be counted as an Aggravating Circumstance.
453. The point here is twofold. First, the mere fact that the defendant has committed a
murder cannot be counted as an Aggravating Circumstance because that would mean that every
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Circumstancesrelated to the number of victims:
(1) The defendant was convicted, in the trial pursuant to
which sentence is to be imposed, of more than one murder.
In that event, one murder shall be designated as the "base
murder" for calculation purposes. Each murder beyond the
base murder shall constitute an aggravating circumstance as
to the base murder, but the base murder shall not be
counted as an aggravating circumstance as to any subsequent murder, nor shall any subsequent murder be counted
as an aggravating circumstance as to any other subsequent
murder."
Circumstances related to the status or criminal history of
the defendant:
(2) The defendant was incarcerated at the time of the
murder.
(3) The defendant had been previously convicted of murder,
forcible sexual offense, arson, armed robbery, aggravated
assault, or kidnapping.
Circumstancesrelatedto the status of the victim-the victim
was:
(4) A police officer, firefighter, or paramedic acting in the
line of duty at the time of the murder;
(5) A current or past public official, and the murder was
motivated by that official status.
murder would automatically start with one Aggravating Circumstance, which would effectively
reduce the threshold for a finding of Aggravated Murder from three Aggravating Circumstances
to two. The second point is that each murder beyond the base murder should only be counted
once as an Aggravating Circumstance to avoid double counting. For example, if the defendant
committed a triple homicide, allowing each murder to be counted as an aggravating circumstance
to each other murder would lead to a calculation of six aggravating circumstances, which would
violate my principle that the first murder should never count as an Aggravating Circumstance,
as well as the principle that no Aggravating Circumstance should be double-counted. In a triple
homicide, the correct calculation of the number of Aggravating Circumstances under my system
would be two, one for each additional murder beyond the "base murder."
Having said this, I did seriously toy with the idea of giving an additional murder greater
weight in terms of Aggravating Circumstances than any other factor. To me, the fact that the
defendant committed more than one murder is the most serious possible aggravating
circumstance because it means that another life was snuffed out. Thus, I would not be opposed
to weighting an additional murder as the equivalent of two or even three aggravating
circumstances. This might, of course, require an upward adjustment of the threshold level of
three aggravating circumstances for Aggravated Murder.
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(6) Twelve years of age or younger.
(7) Seventy-five years of age or older.
(8) Significantly less able to defend him/herself than an
average person because of a physical or mental handicap or
illness.
(9) A stranger with whom the defendant had no significant
prior history of interaction.
Circumstances related to the defendant's motive-defendant's motive in the murder was:
(10) To prevent an arrest.
(11) To escape from custody.
(12) To eliminate the victim as a witness to a crime.
(13) For
pecuniary gain (other than through armed rob454
bery).

(14) Racial, ethnic, or religious hatred.
Circumstances related to other contemporaneous
crimes-the murder was committed while the defendant was
preparingto commit, committing, or attempting to flee from
or cover up the following crimes:
(15) Forcible sexual assault.
(16) Arson.
(17) Armed robbery.
(18) Aggravated assault on someone other than the murder
victim.
(19) Kidnapping.
Circumstancesrelated to the manner of killing, its prelude,
or its aftermath-the murder involved:
(20) Poisoning.
454. Since armed robbery appears as aggravating circumstance [17], it would be
double-counting to calculate an additional Aggravating Circumstance based on the fact that
armed robbery is for pecuniary gain.
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(21) Drowning.
(22) Strangulation.
(23) Hiring another to commit the murder.
(24) Three or more separately inflicted, grievous bodily
wounds.455
(25) Execution-style killing, i.e. one or two gunshot
wound(s) to the head fired at close range.
(26) Physical torture of the victim before death.
(27) Mutilation of the corpse after death.45 6
(28) A manner that caused great risk of death to persons
other than the victim.
After defining the crime, the legislature would then have to decide
some procedural points. Again, these issues are not the focus of my
proposal so I will not spend much time discussing them. Briefly, I
would advocate that in order for the punishment to reflect the expressive
function, the jury should have an important role in the process. Thus, I
455. This, along with aggravating circumstance (26), physical torture of victim before death,
constitutes my attempt to avoid the treacherous terrain of the "heinous, atrocious and cruel"
aggravating circumstance that has provoked a good deal of unedifying Supreme Court
jurisprudence. The saga began in Godfrey v. Georgia, 446 U.S. 420 (1980). In Georgia,
aggravating circumstance that the offense "was 'outrageously or wantonly vile, horrible, or
inhuman,' [in that it involved] 'torture, depravity of mind, or an aggravated battery to the
victim,' " was arguably descriptive of almost every murder and too standardless to properly
control the jury's discretion without the application of a narrowing construction. See id. at 43033. The Georgia Supreme Court did not apply such a narrowing construction in that case. See
id. at 432. The saga continued with Maynardv. Cartwright,486 U.S. 356 (1988). Oklahoma's
aggravating circumstance that the murder was "especially heinous, atrocious, or cruel," was also
unconstitutional unless saved by a narrowing construction by the state courts. See id. at 364-66.
The saga carried on through Walton v. Arizona, 497 U.S. 639 (1990). Arizona's "especially
heinous, cruel or depraved" aggravating circumstance was suitably narrowed by the state
supreme court. See id. at 654-55. For the time being, the saga has come to rest with Arave v.
Creech, 507 U.S. 463, 471 (1993), where Idaho's aggravating circumstance that the defendant
exhibited "utter disregard for human life," was saved by the state supreme court's narrowing
interpretation.
456. This aggravating circumstance does not appear in many (if any) state statutes, but the
Capital Jury Project has found in interviewing the capital jurors that mutilation of the corpse is
consistently viewed by them as one of the most aggravating factors. See David Cook et al., The
Decision Makers: What Moves Prosecutors, Judges & Jurors? (printed material distributed in
connection with the Life in the Balance VIII Conference in 1996, on file with author).
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would argue that the jurors should be given the responsibility of
determining which Aggravating Circumstances exist. Then, under my
statute proposed below, the assessment of the period of sensory
deprivation punishment would mechanically follow from the number of
Aggravating Circumstances. Further, to enhance the legitimacy of the
verdict, I would argue that the burden should be on the prosecution to
prove the existence of the Aggravating Circumstances beyond a
reasonable doubt to the satisfaction of all the jurors (or perhaps eleven
out of twelve, to prevent idiosyncratic jurors from thwarting the
punishment regime).4"
B. The ProposedSensory Deprivation Punishment
Here, then, is my proposed statute for punishing Aggravated Murder
for highest condemnation offenders, footnoted to amplify the rationales
for certain provisions, as well as to provide legal authority for them. The
statute is specifically designed to retribute both the sense of causing
offenders to suffer and the sense of expressing society's outrage over
particularly heinous murders. In terms of suffering, the statute envisions
imposing upon the highest condemnation murderer a quality of existence
that comes as close as is constitutionally permissible to "a living death."
The retributive theory is unabashedly of the basic, eye-for-an-eye
variety: because the offender killed in the worst possible way, the
offender should suffer a punishment designed to approximate death.
The proposed statute vindicates the expressive component of
retribution in two ways. First, it permits society to denounce particularly
heinous murders in a powerful way by creating a special category of
murder and a special punishment. Second, it institutes two appropriate
symbolic punishments-brief periods in "the Hole" on the birthdates and
dates of death of the victim(s), and continuous display of the victim(s)'
photo(s) in the offender's cell. (As a side benefit, my proposal also
fulfills the incapacitation function: if the prisoner is only rarely in the
company of others, the prisoner's opportunities to harm someone else
are greatly minimized.) Since this is a statute designed for public
consumption, I have elected to revert to use of the term "solitary
confinement" because of its familiarity, despite its imprecision. I will,
though, define the term quite precisely for purposes of this punishment.

457. See McCord, supra note 62, at 561-63. Currently, virtually every capital punishment

jurisdiction that uses juror sentencing requires that the jurors unanimously find for death. A
dissenting vote by even one juror will result in the sentence defaulting to whatever the
alternative to death sentencing option is in that jurisdiction. For a discussion of the state
provisions, see id. at 561-67.
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Aggravated Murder-Punishment
A. As punishment for Aggravated Murder [i.e. where the
jury has found three or more Aggravating Circumstances],
the prisoner shall be sentenced to [LWOP] [life with no
45
possibility of parole for 40 years] [some other option], 1
plus the punishments set forth in subparts B and C hereof.

[B. Variation #1: The prisoner shall be sentenced to
serve his/her entire term of imprisonment under conditions
of "modified solitary confinement," as hereinafter described.]
[B. Variation #2: The prisoner must serve a period of
time under conditions of "modified solitary confinement,"
as hereinafter described. The period shall be calculated as
follows: Two years for each Aggravating Circumstance, to
be served at the beginning of the prisoner's term. (Drafter's
Note: the minimum term of service in modified solitary
confinement would be six years, inasmuch as three Aggravating Circumstances are required for a finding of Aggravated Murder.) All increments of modified solitary confinement shall be served consecutively, not concurrently; and if
the defendant was convicted of multiple murders, the
increments of modified solitary confinement for each
murder shall be calculated separately and imposed consecutively, not concurrently. The time to be served in modified
solitary confinement shall not be reduced by any means
such as good-time credits, etc.]
(Drafter's Note: I much prefer Variation #2 for three
reasons: (1) Given that most highest condemnation offenders are relatively young,459 Variation #1 seems too harsh
458. As I stated earlier in the Article, I would prefer life with some possibility of parole
rather than LWOP. I would, however, prefer LWOP over capital punishment.
459. Murder is a crime whose perpetrators are, overwhelmingly, males under age 35. Only
about ten percent of persons arrested for murder are women. DEKESEREDY & SCHWARTZ, supra
note 261, at 288. In 1992 the arrest rate per 100,000 males in each age group for murder and

non-negligent manslaughter was as follows:
Age

Homicide Arrest Rate

16
17
18-20

59.3
77.7
91.9

21-24

58.7

25-29
30-34

30.5
18.0

35-44
45-54
55-64

11.7
7.3
3.4

65 and older

1.8
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in terms of its likely duration, even for a staunch

retributivist like me; (2) Variation #1, due to its likely
duration, is more vulnerable to a challenge under the Eighth
Amendment;'
and (3) Variation #2 is more

discriminatingly proportional in matching the punishment to
the level of heinousness of the offense; Variation #1, like
the death penalty, is a one-size-fits-all punishment once the
threshold is passed. I acknowledge, however, that Variation
#1 more completely achieves the goal of a "living death.")
Modified Solitary Confinement Described:
The prisoner shall be continuously confined in a
one-person, soundproofed cell, except that the prisoner shall
be permitted one hour per day of out-of-cell exercise
(out-of-doors, if weather permits) isolated from contact with
other prisoners; and such out-of-cel time as is necessary to effectuate the items listed in the next paragraph.

The prisoner shall be cut off from human contact to the
greatest extent possible (including contact with correctional
officers and other prison authorities), except that the
prisoner shall be permitted one hour per week of

non-contact visitation (either in-person, by telephone, or by
some combination thereof);

2

one hour per week of reli-

Id. at 292. There is no reason to suspect that highest condemnation offenders tend to cluster
disproportionately at the older ages.
460. The United States Supreme Court in Hutto v. Finney, 437 U.S. 678 (1978) made the
obvious connection between conditions of confinement and duration of confinement as
interdependent variables for Eighth Amendment purposes. See id. at 686-87. In that case, the
Court upheld a lower court's order limiting the length of stay in a disciplinary segregation unit
to thirty days in light of the extremely poor conditions. See id. at 686. The Court noted that
confinement in a "filthy, overcrowded cell and a diet of 'grue' might be tolerable for a few days
and intolerably cruel for weeks or months." Id. at 686-87.
461. This complies with the American Correctional Association's recommended Standards
for Adult Correctional Institutions Standard § 3-4147 (1990), which requires one hour of outside
exercise per day.
462. The United States Supreme Court has never decided whether prisoners have some
constitutional right to visitation. The most the Court has said is that there is no due process right
to "unfettered visitation." Kentucky Dep't of Corrections v. Thompson, 490 U.S. 454, 460
(1989). The bulk of authority in the lower federal courts is that there is no right to visitation,
and that any visitation that is permitted is within the discretion of the prison authorities. See
Bazzetta v. McGinnis, 902 F. Supp. 765, 769-70 (E.D. Mich. 1995) (canvassing the authorities
and concluding "the stronger reasoning and weight of authority lead this court to find that no
First Amendment right of freedom of association exists for prisoners."). Even if a right of
visitation does exist, surely one hour per week would be sufficient to satisfy constitutional
requirements.
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gious observance, consisting of attendance at a religious
service every fourth week, and consultation with a religious
counselor on other weeks; 3 and such other human conAs to telephone access by prisoners, the Supreme Court has never pronounced that this is
a constitutional right. Lower federal courts, however, have been fairly uniform in holding that
prisoners do have a First Amendment right to some degree of telephone access to the outside
world. See Washington v. Reno, 35 F.3d 1093, 1099-1100 (6th Cir. 1994) (reviewing the
authorities and reaching this conclusion). But "ft]he exact nature of telephone service to be
provided to inmates is generally to be determined by prison administrators, subject to court
scrutiny for unreasonable restrictions." Fillmore v. Ordonez, 829 F. Supp. 1544, 1563-64 (D.
Kan. 1993). If prison administrators have such authority, then surely a legislature promulgating
a proposal such as mine also would have it.
My proposal limits visitation to non-contact visitation. The Supreme Court determined in
Block v. Rutherford, 468 U.S. 576 (1983) that contact visitation can constitutionally be
prohibited if prison administrators have reasonably determined that such visits could jeopardize
the security of the facility. See Block, 486 U.S. at 589. Professor Mushlin notes that,
It is possible to argue that Block does not eliminate the right to contact visiting
entirely. Block, after all, involved a short-term detention facility in a heavily urban
environment....
To date courts have not been receptive to [an argument so limiting Block]
and, since Block, have indicated an almost mechanical unwillingness to examine
bans on contact visiting whether in a jail or a prison setting.
2 MICHAEL B. MUsHLIn, RIGHTS Op PRIsoNERS 104-05 (Donald T. Kramer ed., 2d ed. 1993).
Surely if prison administrators have the power to ban contact visiting, then even more so would
a legislature promulgating a statute such as I have proposed.
463. Clearly, even prisoners have a right to free exercise of religion. Equally clearly, they
are not entitled to a virtually unrestricted right of free exercise that nonprisoners enjoy. To what
degree prisoners' rights of free exercise may be restricted is a question that has evoked
significant constitutional ferment within the recent past. In O'Lone v. Estate of Shabazz, 482
U.S. 342 (1987), the Supreme Court held that prison regulation impinging inmates' free exercise
rights should be judged by the same rational relationship test that applied to other impingement
of constitutional rights: "[Wl]hen a prison regulation impinges on inmates' constitutional rights,
the regulation is valid if it is reasonably related to legitimate penological interests." Id. at 349
(quoting Tamer v. Safley, 482 U.S. 78, 89 (1987)). To determine whether such a rational
relationship existed the Court adopted a four factor analysis:
(I) Whether there is a logical connection between the restriction and the
governmental interests invoked to justify it,
(2) the availability of alternative means to exercise the restrictive right,
(3) the impact that accommodation of the right might have on other inmates, on
prison personnel, and on allocation of prison resources generally, and
(4) whether there are "obvious, easy alternatives" to the policy that could be
adopted at de minimis cost.
1 MUSHLIN, supra note 371, at 259-60 (summarizing the four part test of O'Lone). But in 1993
Congress passed the Religious Freedom Restoration Act (42 U.S.C. § 2000bb.-l), providing that
the "[g]overment may substantially burden a person's exercise of religion only... in
furtherance of a compelling governmental interest; and [if the government employs] the least
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tacts for purposes of medical treatment' and legal consultation as are constitutionally required to be permitted.
The prisoner shall be permitted to have only the following items in the prisoner's cell: fundamental necessities for
personal hygiene; prison-issued clothing and bedding; paper
and a writing instrument; personal letters received by the
restrictive means of furthering that compelling governmental interest." The Act was prompted
by the Supreme Court's decision in Employment Division v. Smith, 494 U.S. 872 (1990), but
the Act also was clearly intended to overrule O'Lone. See I MUSHLIN, supra note 371, at 128.
But then, in Flores v. City of Boerne, 117 S.Ct. 2157 (1997), the Supreme Court held that it
was beyond Congress' power, under the Fourteenth Amendment, to impose the Religious
Freedom Restoration Act upon the states. See Flores, 117 S.Ct. at 2172. Thus, apparently
O'Lone has sprung back to life as good law.
It is hard to predict under the four-factor test just what is the minimum the prisoner would
be entitled to in terms of attendance at religious services and consultation with clergy. Rather
than try to test those minimum limits, I believe that my proposal permitting attendance at a
religious service once every four weeks, and one hour of consultation with a religious counselor
during other weeks would be significantly above the constitutionally required minimum. For
example, it appears that a particularly dangerous prisoner can be completely barred from
attending religious services:
Zatko, a Security Housing Unit ("SHU") inmate (previously) at Pelican Bay State
Prison ("PBSP"), is in the most dangerous class of prisoners in California's state
prison system. To allow such a prisoner access to the general population and/or
other SHU inmates would constitute an unacceptable risk to the safety of everyone
concerned. Moreover, Zatko may worship by other means such as choosing a
religious advisor from one of many denominations or possessing religious literature
in his cell.
Zatko v. Rowland, 835 F.Supp. 1174, 1177 (N.D. Cal. 1993). Surely a legislative determination,
as in my proposed statute, that an inmate is particularly unworthy of association with other
people should be entitled to as much or more deference than a prison administrator's decision.
Nonetheless, even though it might be possible to constitutionally bar a prisoner from attending
religious services, my statute chooses to err on the side of permitting attendance. This is as
much a personal predilection as anything else, given that I am a religious person myself.
464. The government is constitutionally obligated to provide needed medical care to
prisoners. See Estelle v. Gamble, 429 U.S. 97, 103 (1976). My proposed statute envisions that
inmates serving under conditions of modified solitary confinement would have no less right to
medical care than inmates in the general prison population.
465.
If a prisoner does manage to obtain the services of a lawyer, the law provides for
relatively unrestricted communication with the attorney through visits, mail, and
the telephone....
Personal meetings between an inmate and a lawyer receive the same deference
as written communications. Prisoners, thus, are entitled to receive visits from
attorneys under conditions that ensure the preservation of the attorney-client
relationship.
2 MUSHLIN,supra note 462, at 48, 50. My proposed statute envisions that prisoners in modified
solitary confinement have the same right to consult with their attorneys as do prisoners in the
general prison population.
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prisoner from family, friends, and acquaintances;4se a
newsmagazine provided on a timely, weekly basis (e.g.,
Time or Newsweek);7 a radio that clearly receives at
least three stations;-, and other items for purposes of
medical treatment, legal representation, and religious
observance as are constitutionally required to be permitted.
466. The right of a prisoner to send and receive mail has been the subject of considerable
constitutional litigation under the First Amendment. My proposed statute does not place any
special limitations on the prisoner's ability to send mail over and above whatever restrictions
the prison authorities would apply to inmates in the general prison population. Nor does my
statute seek to in any way limit the prisoner's ability to receive personal letters from family,
friends and acquaintances to the same extent as general population inmates. These are two
constitutionally sensitive areas I deem it best to avoid. The point of the restriction to "personal
letters" is to not permit the petitioner to ameliorate the sensory deprivation by generating a huge
mail stream of magazines, catalogs, brochures, etc. Whether this goal is constitutionally
permissible should be judged by the standards set forth by the Supreme Court in Thornburgh v.
Abbott, 490 U.S. 401 (1989). There, the Court held that a prison rule restricting First
Amendment rights is valid if it is" 'reasonably related to legitimate penological interests.' "See
id. at 405 (quoting Turner v. Safley, 482 U.S. 78, 89 (1987)). In that case the Court found
constitutionally valid, on its face, a rule that permitted the prison warden to reject any
publications sent to an inmate that the warden deemed to be detrimental to institutional interests.
See id. at 403, 421. If such a decision by prison authorities is entitled to significant deference,
then surely even more so should be a legislature's determination that, for purposes of retribution,
an inmate should be deprived of extraneous mail.
Additionally, courts have often been willing to uphold severe restrictions on reading material
provided to an inmate while in solitary confinement. See, e.g., Daigre v. Maggio, 719 F2d 1310,
1313 (5th Cir. 1983) (noting that "officials must have available sanctions that impose
incremental disadvantages on those already imprisoned."). It should be noted, though, that
"[m]ost of the cases that sustain the denial of reading material have relied on the limited
duration of confinement in solitary confinement." I MUSHLIN, supra note 371, at 236. Because
the duration of solitary confinement under my scheme would be six years or more, it seems wise
for the statute to provide that the prisoner is entitled to receive a minimum amount of reading
material. This is the point of the requirement discussed in the next footnote.
467. Of course, an inmate has no constitutional right to have prison authorities provide him
with a weekly newsmagazine at state expense. Nonetheless, my hunch is that some level of
access by the prisoner to outside information will be required in order for a punishment regime
not to be held unconstitutionally cruel and unusual. A weekly newsmagazine should suffice,
particularly when coupled with the required radio. See infra note 468 and accompanying text.
468. Neither is the state required at its expense to provide radios to prisoners under normal
circumstances. However, providing radio service takes away some of the sting of the severe
restrictions on reading material, which may be necessary in the long run to insulate the
punishment scheme from unconstitutionality under the cruel and unusual punishment clause. I
specify radio rather than television because many members of the public seem incensed at the
idea of inmates having access to this highly visual and enjoyable form of entertainment. See
supra notes 184-86 and accompanying text. A radio, on the other hand, seems more "old
fashioned" and less likely to provoke public outrage.
The provision that the radio must have clear reception (although requiring reception of three
stations may be going a bit overboard) is that, not surprisingly, in the bowels of many penal
institutions it is difficult to get good reception. It would make no sense to mandate that the
authorities provide the inmate with a radio without also providing that the radio be able to serve
its intended function.
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Personal correspondence and the weekly newsmagazine

shall be permitted to remain in the prisoner's possession for
no less than 48 and no more than 72 hours after the

prisoner's receipt of said item.

9

There shall be continuously displayed in the prisoner's
cell a photograph of each victim for whose Aggravated
Murder the prisoner has been convicted. 7 Any defacement or covering up of the photograph by the prisoner shall

be punished by appropriate revocation of any privileges set
forth above.
C. Annually throughout the term of the prisoner's
sentence for Aggravated Murder, the prisoner shall be
confined in "complete solitary confinement" as hereinafter
described, for a period of twenty-four consecutive hours, on
the birthdate and date of death of each victim for whose
murder the prisoner has been convicted (and if the exact
date of death is undeterminable, a date that is the best
estimate thereof,);471 provided however, that if these dates
fall on the same or consecutive days, the prisoner shall be
permitted an intervening twenty-four hour period under the

conditions of confinement under which the prisoner serving
immediately prior to the onset of complete solitary confinement before being required to serve any additional

twenty-four hour period in complete solitary confinement.
469. The point here is that inmates should not be allowed to stockpile the items they are
permitted to receive so as to lessen their sensory deprivation.
470. This is designed to be a powerful, symbolic punishment. The photo is to continuously
remind the prisoner of the life or lives he snuffed out, and the causal relatibnship of that to the
prisoner's current dire circumstances. I believe this provision would be particularly appealing
to the relatives and friends of victims, and might marginally suppress their clamor for
executions. As far as I can tell there is no plausible constitutional argument the prisoner could
make against being forced to have the victims' photographs continuously in his cell.
471. This is designed to be another potent, symbolic punishment: for 48 hours each year
(per victim), the murderer is forced to experience the closest possible approximation of the
conditions he imposed on his unwilling victim, i.e., the complete sensory deprivation of death.
Again, I would hope that this symbolic punishment would be quite attractive to those members
of the lost majority who lean toward capital punishment.
While the sensory deprivation of complete solitary confinement is profound, the duration is
so short that it would be seemingly impossible for a court to find an Eighth Amendment
violation. This is because "[tihe touchstone [of constitutionality in such cases] is the health of
the inmate," Young v. Quinlan, 960 F.2d 351, 364 (3d Cir. 1992), and it is hard to imagine that
an inmate's physical or mental health could be jeopardized by a 24-hour stretch in "the Hole."
Only in a case of extreme mass murder, such as the Oklahoma City bombing with 168 victims,
would the cumulative deprivation cause constitutional problems. Hopefully, such cases will be
so rare as to be nonexistent.
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Complete Solitary Confinement Described:
The prisoner shall be confined in an unfurnished,
soundproofed, completely darkened cell with only clothes
to wear, water to drink, and a chamberpot; and no human
contact except in the case of medical emergency.
D. The foregoing notwithstanding, the prisoner shall be
examined on a semi-annual basis by a neutral,
court-appointed mental health expert. If that expert certifies
that the prisoner is suffering from severe mental disease
that is likely to be significantly exacerbated by conditions
of modified or complete solitary confinement as described
above, those conditions shall be moderated so as to lessen
the likelihood of exacerbation. 47 The State may contest
such a finding by filing a notice of protest. At a hearing on
that notice, the burden shall be on the prisoner to establish
by clear and convincing evidence that moderation of
conditions is necessary.4' If the prisoner fails to meet this
burden, the prior conditions of confinement shall be
restored. If the prisoner prevails, the State may petition at
yearly intervals to have the conditions of confinement
restored.474 At a hearing on that petition, the burden shall
be on the State to prove by a preponderance of the evi-

472. This semi-annual review is not intended to displace whatever normal provision of
mental health services are provided as a constitutional minimum to inmates, whether they be in
the general population or in modified solitary confinement. This provision is designed to address
the concerns for the mental health of inmates who are severely mentally ill, as illustrated in the
Madrid case. See supra notes 431-35 and accompanying text.
473. Since the presumption is that Aggravated Murderers should be serving their prescribed
time in solitary confinement, it is appropriate to place the burden on the prisoner to prove by
a fairly high level of proof that the conditions of confinement are causing significant
exacerbation of his mental health problems.
474. It is also just that the State have the opportunity to reimpose solitary confinement
conditions if the prisoner again becomes able to tolerate them. It is possible this could occur
because
[s]evere mental illnesses, such as schizophrenia, are almost always cyclical and
somewhat episodic in nature. The needs of inmates with severe mental illnesses
will vary greatly over time, as will the severity of their mental illness and the level
of functional disability. Even persons with the most serious mental illness, whether
in prison or in the free world, will only need in-patient care during those periods
of acute exacerbation of their illness.
Fred Cohen & Joel Dvoskin, Inmates with Mental Disorders:A Guide to Law and Practice(Part
2), 16 MENTAL & PHYSICAL DISABiLrrY L. REP. 462, 464 (1992) (footnote omitted).
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dence475 that the petitioner is mentally healthy enough to
serve under the proposed restored conditions of confinement.
My punishment scheme would impose conditions similar to, but not
identical with, those in the SHU. My regime would, in some respects,
be less severe. It would guarantee the prisoner the opportunity for one
hour of visitation per week. Further, it would be considerably more
conducive to visitation because it would permit phone calls, which are
not permitted at the SHU. This is an important difference because the
families and friends of many inmates are unable to regularly travel to
the prison. My regime also would guarantee one hour per week of
religious observance, including attendance at a service every fourth
week. I also would require prison authorities to provide the prisoner
with a radio, whether the prisoner could afford it or not, and would
require clear reception of at least three stations.
There are respects in which my regime is more severe in imposing
sensory deprivation than that of the SHU. Particularly, under my regime
the prisoners would: (1) not be able to communicate with prisoners in
adjoining cells (and would all be single-celled); (2) not be permitted to
have televisions; (3) not be permitted to read books or magazines other
than the mandated weekly newsmagazine, and legal and religious
materials constitutionally required to be permitted; (4) not be permitted
to make purchases through the prison canteen;4 6 and (5) not be
permitted to have personal property other than the specified kinds in
their cells. Further, the symbolic punishments of the
continuously-displayed photograph of the murder victim(s) in the cell
475. Again, the presumption is that the prisoner should be serving under conditions of
solitary confinement. Once the prisoner has proven to the contrary, the state's burden should
only be by a preponderance to show that the petitioner has recovered enough to again tolerate
the solitary confinement conditions.
476. Under conditions of sensory deprivation, the old adage "little things mean a lot" takes
on a profound meaning. The point of my statute is to eliminate as many "little things" that make
life pleasurable as constitutionally permissible. Thus, orders from the prison canteen cannot be
permitted. As evidence that elimination of such orders is required, I submit the following:
But most of all he waits for Wednesdays-when guards deliver the one order he
is permitted from the prison commissary, a pint of ice cream and a bag of M&M
candies. "It's the highlight of my week," laughed Litchfield, who is serving an

80-year sentence. "But in another way, it saddens me that something so simple
would make me so happy."
Isikoff, supra note 384. The prisoner referred to, Litchfield, was serving his time at Marion. See
id. Under my proposal the opportunities for inmates to experience these small, but intense,
pleasures must be minimized.
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and the annual twenty-four-hour periods of complete solitary confinement find no parallel in the SHU conditions.
On balance, I do not believe that the conditions I propose would be
significantly harsher than those that Judge Henderson found constitutionally permissible for non-mentally ill inmates in the SHU. Even if the
conditions I propose are deemed harsher, I believe they would still
withstand constitutional challenge because they would represent a
considered decision by the legislature to effectuate the well-recognized
penological justification of retribution. As Judge Henderson pointed out
in Madrid:
[T]he mental impact of a challenged condition should be
considered in conjunction with penological considerations.
On the one hand, a condition that is sufficiently harmful to
inmates or otherwise reprehensible to civilized society will
at some point yield to constitutional constraints, even if the
condition has some penological justification....
On the other hand, a condition or other prison measure
that has little or no penological value may offend constitutional values upon a lower showing of injury or harm.4'
Thus, Judge Henderson found some of the SHU conditions to be suspect
as applied to inmates who were not confined there for disciplinary
reasons: "For example, it is not clear how the lack of an outside view,
the extreme sterility of the environment, and the refusal to provide any
recreational equipment in the exercise pen (even a handball) furthers any
other than punishment, and defendants have not advanced
interest
478
one."
Under my proposed regime, the legislature will have chosen persons
who deserve retribution because of the heinousness of their crimes, and
will have designed the punishment to effectuate that legitimate
penological goal. Thus, a court would be hard-pressed to find that such
conditions of confinement have "little or no penological value" such that
they would offend constitutional values upon a lower showing of injury
or harm. Rather, a prisoner would have to meet the far heavier burden
of showing that the conditions of confinement are "reprehensible to
civilized society,"479 a conclusion that Judge Henderson declined to
reach as to non-mentally ill inmates, even when those conditions were
imposed by administrative selection rather than by legislative specification.
477. Madrid, 889 F. Supp. at 1146, 1262, 1263.

478. Id. at 1263.
479. Id. at 1262.
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C. Lotter and Nissen Revisited
Let us return to my "poster boys" for the death penalty, the Nebraska
triple murderers John Lotter and Thomas Nissen.4" If the definition of
Aggravated Murder"8' and punishment regime 2 I have proposed had
been in effect in Nebraska, what would their sentences have been?
Lotter and Nissen chalked up an imposing list of Aggravating Circumstances. Using the murder of Brandon as the base murder for purposes
of calculation, the Aggravating Circumstances would be: (1) the
additional murder of Lambert; (2) the additional murder of DeVine; (3)
killing Brandon so that she could not testify against them in the pending
rape case; (4) killing Lambert so she could not testify against them as
to the killing of Brandon and DeVine; (5) killing DeVine so he could
not testify against them as to the killing of Brandon and Lambert; (6)
multiple grievous wounds inflicted upon Brandon; (7) multiple grievous
wounds inflicted upon Lambert; (8) execution-style killing of DeVine;
and, perhaps, (9) causing an extreme risk of death to the infant Tanner
(which depends upon whether the State could prove that they knew he
was in the house). Under Variation #1, the threshold of three Aggravating Circumstances would be far surpassed, and Lotter and Nissen would
be sentenced to modified solitary confinement for their entire period of
incarceration. Under Variation #2, they would be sentenced to either
sixteen or eighteen years-two for each proven Aggravating Circumstance--of modified solitary confinement. Under either Variation, they
also would incur six days per year of complete solitary confinement for
the duration of their incarceration, calculated on the birthdays and dates
of death of each of their three victims, as well as the continuous
displays of the photos of the victims.
Would the ambivalent majority prefer either or both of these
resolutions under my proposed statute to the actual outcome of the case?
Recall that Nissen received an LWOP sentence in exchange for helping
secure a death sentence against Lotter that may be carried out several
years from now.4" 3 This question provides a context for a broader
debate about the merits of my proposal.

480.
481.
482.
483.

See supra text
See supra text
See supra text
See supra text

accompanying
accompanying
accompanying
accompanying

notes 69-89.
notes 448-56.
notes 457-76.
note 80.
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VI. CONCLUSION: COULD MY PROPOSED ALTERNATIVE
CONVINCE THE AMBIVALENT MAJORITY TO
ABANDON CAPrrAL PUNISHMENT?

A. In Theory
I begin by reiterating that my proposal is not addressed to zealots of
either stripe. Pro-death zealots will not be convinced that there is any
punishment of the same order of magnitude as death. Abolitionist
zealots reject retribution as a legitimate basis for punishment and, thus,
cannot be attracted to a retributively-based alternative. Indeed, the
ACLU has consistently spoken out against,4 ' and in some cases
litigated against," 5 Supermax conditions of confinement. Instead, I
would like to examine the pros and cons of my alternative as it might
be viewed by open-minded members of the ambivalent majority.
1. A Recapitulation of the Merits of
My Proposed Alternative
The primary merit of my alternative is obvious: it moots all of the
twenty-one arguments against capital punishment I listed earlier in the
Article.4" To briefly recapitulate some of the most prominent problems with capital punishment that would be mooted by my proposal: it
would solve religious or secular qualms about the propriety of taking
human life; avoid the problem that even the most carefully constructed
human system cannot dispense the death penalty in a completely
even-handed fashion including, particularly, concerns about racial bias;
eliminate the virtual certainty over time of executing innocent persons;
render pointless the ultimately inconclusive debate about whether capital
punishment has a general deterrent effect; and eliminate the agonizing
484. See, e.g., Cash, supra note 386 ('The American Civil Liberties Union is one of several
organisations [sic] to have questioned the way the [new federal Supermax in Colorado] operates.
The ACLU claims that research scientists wouldn't be allowed to treat their monkeys the way
the prison treats its inmates."); Mike Flaherty, "Supermax" Prison: A Nightmare That's

Necessary?, Wis. ST. J., Dec. 15, 1996, at IA, available in 1996 WL 13792373 (quoting
Christopher Ahmuty, executive director of the Wisconsin Chapter of the ACLU as stating: "If
[a Supermax] isn't for rehabilitation, it must be for security or to satisfy some sort of need by
the public and politicians to punish people.... In my mind it gets into the cruel and unusual
punishment area."); Claire C. McClatchy, Futuristic"Nightmare" Prison on Trial, FRESNO BEE,

Sept. 18, 1993, at B10, available in 1993 WL 3439257.
485. See Barb Albert, Prisoners,State Get OK on "Supermax" Pact,INDIANAPOLIS STAR,

Feb. 23, 1994, available in 1994 WL 8141856 (reporting on the negotiated settlement of a law
suit the Indiana Civil Liberties Union had brought on behalf of prisoners challenging conditions
of confinement in an Indiana Supermax).
486. See supra notes 31-55 and accompanying text.
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strains on all concerned that are inevitably entailed in the protracted
capital litigation process.
Of course, the fact that my alternative would moot all objections to
capital punishment by abolishing it proves nothing in and of itself. After
all, any alternative would have the same effect. The real question for
debate is whether my alternative could succeed in the mission as to
which another altemative-LWOP-has failed in so many jurisdictions:
to convince the ambivalent majority to abandon capital punishment. My
argument is that, at least in theory, it might.
To briefly summarize what I have argued throughout the Article, I
believe my alternative is (1) workable; (2) constitutionally acceptable;
and, most importantly, (3) broadly appealing to the ambivalent majority
because it is based on the correct justifications for punishment-retribution and expressive justice-and effectuates those
justifications in a way that provides punishment of the same order of
magnitude as death. If the ambivalent majority were convinced that my
alternative really is relatively fungible with capital punishment, then
logically the ambivalent majority should prefer the alternative because
it avoids so many of the undeniable problems engendered by the death
penalty. Whether the two punishments are really fungible, though, would
be the primary battleground for those who would oppose my proposal.
I can envision two diametrically opposite objections that could be made
to my proposed alternative. One is that it is too lenient; the other, that
it is too harsh. I will attempt below to flesh out these objections, and
offer some rebuttals.
2. Counterargument #1: The Alternative Is Too Lenient
A skeptical member of the ambivalent majority might conclude that
even the bare level of amenities that must be provided to a prisoner to
meet constitutional requirements4 make the prisoner's life too worth
living and, thus, too unlike a "living death" to be an acceptable
substitute. This skeptic would contend that this is true even under my
proposed Variation #1 (modified solitary confinement for life) and, thus,
is even more true with respect to Variation #2 (minimum six-year term
of modified solitary confinement, with possible additional two-year
increments). Under Variation #2, not only would the prisoner experience
amenities, he also would take comfort in the expectation of a better life
in the general prison population following the expiration of the modified
solitary confinement. Indeed, under Variation #2 the amenities the
prisoner would enjoy upon release into the general prison population

487. See supra notes 461-69 and accompanying text.
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would, perversely, seem even more pleasurable because of the stark
contrast with the severe conditions of modified solitary confinement.
I have no new argument to use in rebuttal on this point. I can merely
reiterate that Supermax punishment regimes similar to my alternative,
even when inflicted for far shorter periods than I have proposed, cause
severe suffering to prisoners on whom such a regime is inflicted.48
From a purely personal standpoint, I think if I were faced with the
choice of death versus years of modified solitary, I would be neutral as
between the two-and might even prefer death. I intuit that many
members of the ambivalent majority might feel the same way.
Another, more narrow counterargument that my proposal is overly
lenient could be that the constitutionally necessary watering-down of the
sensory deprivation regime for those who are mentally disordered4"9
so severely compromises the certainty that such punishment will be
imposed as to undermine the whole idea. The argument would be that
since a significant percentage of all convicts suffer from severe mental
illnesses (in the range of ten percent, and maybe higher among those
who commit highest condemnation offenses4"), there are simply too
many highest condemnation offenders who will avoid the solitary
confinement punishment. The argument might go on to assert that in
addition to the percentage of inmates who are legitimately mentally ill,
there also might be a significant percentage of offenders who will be
convincing fakers and thus manipulate their way out of the punishment.
My first response to this argument is that one could reasonably
expect that about ninety percent of highest condemnation offenders
would not be able to avoid the punishment. In the uncertain world of
criminal law, this should be an acceptable level of certainty. Secondly,
a rational person should not be outraged with an amelioration of
conditions for a mentally disordered offender. For one thing, such
persons were probably less responsible than the "normal" person when
they committed the crimes, and thus less deserving of the most severe
punishment to begin with. For another thing, if the inmate is crazy, the
link in the prisoner's mind between the crime and the punishment-a
highly desirable connection to a retributivist-is probably attenuated.
Further, the primary way in which the punishment regime has to be
moderated for mentally ill prisoners is simply to provide them with
more access to psychiatric services,"' which does not significantly

488.
489.
490.
491.
R Supp.

See supra notes 406-11, 414 and accompanying text.
See supra note 435 and accompanying text.
See supra note 436 and accompanying text.
Telephone Interview with Dr. Joel Dvoskin, the State's primary expert in Madrid,889
at 1146 (Oct. 17, 1997). Dr. Dvoskin explained that this has been the primary
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modify the underlying conditions of confinement. Finally, as to the
specter of convincing fakers, there probably are not very many inmates
who can convincingly fake the symptoms of serious mental illness over
a sufficiently long period of time to fool perceptive clinicians.4'
Another more narrow counterargument I can imagine that my
proposal is too lenient is that the very existence of Supermax conditions
of confinement for persons other than highest condemnation offenders,
i.e., bad-acting prisoners who suffer such conditions of confinement by
administrative decision, outdates my proposal. This argument is that
Supermax conditions of confinement for bad-acting inmates are already
so prevalent493 that they deprive my proposed punishment of its power
to uniquely single out highest condemnation offenders for the harshest
of punishments. Thus, my proposed punishment would be unable to
perform the necessary expressive function.
I would counter this by asserting that the ambivalent majority would
recognize a difference in kind between administratively-imposed
punishment for prison infractions, and legislatively-imposed punishment
for the underlying crime. Administratively-imposed Supermax confinement is levied by bureaucrats, in relative secret, in their discretion, and
the prisoners can often earn their way out of the harsh conditions by
behaving better for a prescribed period of time. By contrast,
legislatively-imposed solitary confinement under my alternative would
originate with elected officials, would be assessed in the glare of the
spotlight, would be mandatory, and would be inescapable by the
prisoner (unless the prisoner could prove serious mental illness).
The fourth and final argument I can imagine that my proposal is
overly lenient is that the same incredible adaptive capacities that allow
some prisoners to craft enjoyable lives in the general prison population49' will likewise enable inmates to construct enjoyable lives under
the sensory deprivation conditions embodied in my alternative.495 The
amelioration of conditions that has occurred in the wake of the decision in that case. Id.
492. Telephone Interview with Peter Siggins, one of the lawyers at the California
Department of Justice who represented the State in Madrid (Oct. 17, 1997). Mr. Siggins reported
that the clinicians at Pelican Bay SHU generally found it hard to determine whether an inmate
was malingering only when the inmate had a pre-existing history of mental illness. See id.
493. See supra note 387.
494. See supra note 260 and accompanying text.
495. See supra note 405 and accompanying text for a discussion of one Supermax inmate
who purports to enjoy the contemplative conditions of his confinement. Another example an
opponent of my proposal might present is Robert Stroud, the famous "Birdman of Alcatraz"
who, despite years in solitary confinement, seemed to create a fulfilling life by studying birds.
See 11 NEw ENCYCt.OPEDIA BRITANNiCA 325 (1991); see generally BIRDMAN OF ALCATRAZ
(United Artist 1962) (starring Burt Lancaster, this film depicts the life of the infamous prison
ornithologist). I would then point out that it was likely the very fact that Stroud had the birds
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argument would be that the truth of the insight, "Where there's life,
there's hope," means the only way to guarantee that a highest condemnation offender will not enjoy his life is to end it.
My response is to emphasize that much of the enjoyment that
prisoners find in life in the general prison population is derived from
their interactions with other people-both the positive interactions of
comradarie,49 and the pleasurable negative interactions involved in
"beating the man," 4" which enables inmates to set goals and strive to
achieve them--one of the most enjoyable aspects of human existence.
My proposed alternative is designed to minimize pleasurable human
interaction, goal-setting, and achievement. This should be sufficient to
cause most prisoners to view their lives as burdens rather than blessings.
I admit that there may be an occasional prisoner who actually does
come to terms with the harsh conditions and enjoys them. But I am also
sure that such prisoners will be so few and far between as to be
aberrational. Such weird characters will bedevil any system of punishment. Pointedly, there are also inmates who make perverse use of capital
punishment to their own perceived benefit-murderers whose main wish
is to commit suicide, but who do not have the stomach to do it
themselves. Rather, they commit heinous murders in the hope the State
will perform the "suicide" for them.49 Yet we do not reject capital
punishment simply because it seems to play into the hands of this
aberrational group. Neither should the occasional weirdo who enjoys
isolation be sufficient basis for rejection of my proposal.
These four counterarguments to my alternative are all plausible-although, of course, I find my argument and rebuttals more
persuasive. One or more of the counterarguments would undoubtedly
prove convincing to some members of the ambivalent majority. Such
persons, then, would turn out to be pro-death zealots after all, albeit
through a more open-minded line of reasoning: for them there is simply
no constitutionally acceptable punishment that is acceptably equivalent
to execution of the offender.

as a distraction that enabled him to construct an enjoyable life. Under my alternative, the
opportunities of prisoners to find these distractions would be minimized.

496. See supra notes 272-74 and accompanying text.
497. See supra notes 292-93 and accompanying text.
498. See Welsh S. White, Defendants Who Elect Execution, 48 U. Prrr. L. REv. 853, 874
(1987) ("Psychiatrists have long recognized that some killers' motivation for killing is to bring
about their own execution.... Psychiatrists have documented cases in which killers have openly
stated that their reason for killing was to have the state execute them.") (footnote omitted).
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3. Counterargument #2: The Alternative Is Overly Harsh
The other line of counterargument to my alternative comes from the
opposite direction: the alternative is so harsh as to be unacceptably
worse than death. The starting point for the argument, with which no
reasonable person can disagree, is that our society has progressed past
the point where we are willing to tolerate governmental torture of
criminals, no matter how horrid their crimes. The next step of the
argument, which again is undebatable, is that torture can be psychological as well as physical. The third step in the argument is that my
proposed alternative simply constitutes intentional and prolonged torture.
This viewpoint is aptly put by a commentator who proclaimed himself
a retributivist,4 9 yet decried the idea of a new Supermax prison in
Wisconsin: "[W]hen the [Slupermax prison opens in December 1999, I
propose that a sign be placed at the Boscobel city limits-bearing an
inscription that's straight and to the point. Something like, 'Welcome to
Boscobel, home of Wisconsin's first taxpayer-sanctioned torture
chamber.' , Retributivists of this nature would ultimately agree with
the anti-retributivist ACLU position that "[tihe conditions [of Supermax
confinement] are so stark and the isolation is so emotionally and
psychologically devastating that it is a form of torture. S' The fourth
step of this counterargument would be that the penalty of death, even
though it is severe, is not torturous because once the malefactor has
been dispatched, his suffering ends. The fifth and final step of this
counterargument, then, would be that society should not replace a
non-torturous punishment with a torturous one: it would be more
humane for the prisoner and speak better of our society simply to
execute highest condemnation offenders and put them out of their (and

our) misery.
My response to this counterargument is essentially to adopt the
holding of Judge Henderson as to non-seriously mentally ill inmates in
the SHU: whether we often admit it or not, all imprisonment is designed
to inflict mental suffering on prisoners.' Thus, whether my alternative
499. Rob Zaleski, Supermax Prison Will Be Torture, CAPITAL TIMES (Madison, W.I.), Jan.
30, 1997, available in 1997 WL 7050880 ("[M]y views on violent crime tend to be rather
mainstream. Though I oppose capital punishment, I do believe that we should lock up most
rapists and murderers and, as the popular expression goes, throw away the key.").

500. Id.
501. Caleca, supra note 400 (quoting Richard A. Waples, legal director of the Indiana Civil

Liberties Union).
502. See supra note 445 and accompanying text; see also Rhodes v. Chapman, 452 U.S.
337, 347 (1981) ("But conditions that cannot be said to be cruel and unusual under contemporary standards are not unconstitutional. To the extent that such conditions are restrictive and even
harsh, they are part of the penalty that criminal offenders pay for their offenses against
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is torturous is a matter of degree, not a matter of kind. Intentionally
harsh conditions of confinement do not cross the constitutional, or
moral, line into the realm of torture unless they are so excessive, in light
of the purpose of their imposition, as to provoke the intellectual
equivalent of the gag reflex.' I do not believe my alternative would
provoke such a response in most members of the ambivalent majority-or most judges-in light of the atrocious crimes of the persons on
whom such punishments would be inflicted.
4. A Time to Choose
I have reached the limit of my ability to set forth the pros and cons
of my proposal, and to propound rebuttals. It seems to me that this is
the point at which a member of the ambivalent majority would have to
reach a subjective personal conclusion concerning the desirability of my
alternative. My thesis is that ifdeath penalty statutes were magically
wiped off the books in all American jurisdictions, and a referendum
between my alternative and capitalpunishment were presented in each
jurisdiction to an attentive electorate, my alternative would win in most
jurisdictions (and certainly in more than the twelve states that are
currently without capital punishment). This is a hypothetical statement,
however. The crucial question that is of more than academic interest is
whether my alternative stands any chance of success in the real world.
B. In Practice
In the italicized statement in the preceding paragraph, there are
several important ways in which I had to depart from reality in order to
give my alternative a fighting chance against capital punishment. First,
I had to imagine that the legitimacy of capital punishment is a matter
the electorate views as open for debate. There are undoubtedly many
jurisdictions in which this is not true, i.e., where capital punishment is
so entrenched that any debate about its legitimacy is effectively

society.").
503. See Madrid, 889 F. Supp. at 1260.
There is no static test that determines whether conditions of confinement constitute
cruel and unusual punishment. Rather, courts must assess whether the conditions
are such that they are compatible with "civilized standards, humanity and decency."

These civilized standards are measured not by reference to any fixed historical
point, but by "the evolving standards of decency that mark the progress of a
maturing society."

Id. (citations omitted).
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foreclosed. That is why I found it necessary in my hypothetical to wave
the magic wand and make current death penalty statutes disappear. The
reality is that many jurisdictions have capital punishment as a cornerstone (albeit a relatively infrequently used one) of their criminal justice
systems. It would take enormous efforts and compelling arguments to
change this status quo, particularly in view of the fact that significant
majorities in most death penalty jurisdictions believe, at least at the
superficial "standard polling question" level, that capital punishment is
appropriate public policy.'
In a second departure from reality, I had to imagine that my
alternative was being presented to the electorate. Getting the matter
presented to the electorate, however, requires a significant coalition of
interests that are strongly committed to the measure. A probably fatal
flaw of my proposal is that it would be attacked by the very interest
groups that are most intensely interested in abolishing capital punishment. Traditional abolitionist zealots are not only fervent about
abolishing capital punishment, but also fervent in their rejection of
retribution as a legitimate basis for any punishment. In other words,
while abolitionist zealots have won some major legal battles with the
cry, "Death is different!," 50 I believe that if push-came-to-shove, they
would demonstrate that they do not really believe death is the only
punishment that is "different": any severe, retributively-based punishment would draw their ire. Nor do I see any sizable, more moderate
interest groups that would be intensely interested enough in my proposal
to champion it in the political process.
A third major departure from reality in my hypothetical was the
postulation of a direct referendum between capital punishment and my
alternative, thus bypassing the normal route through the elected
legislatures. Politicians are even less likely than the general public to
want to debate the merits of capital punishment. While politicians may
well over-estimate the support that the death penalty has among the
populace," legislators are certainly not blind to the seeming "kiss of
504. See supra notes 7-15 and accompanying text.
505. See HAINES, supra note 1, at 29-54 (outlining the "death is different" strategy of the
NAACP Legal Defense Fund's attack on capital punishment in the 1960s and 1970s leading up
to the acceptance by the United States Supreme Court of that principle in Furman v. Georgia,
408 U.S. 238 (1972), and such other capital jurisprudence landmarks as Woodson v. North
Carolina,428 U.S. 280 (1976) (striking down mandatory capital punishment statute) and Lockett
v. Ohio, 438 U.S. 586 (1978) (mandating that a capital defendant in the sentencing phase be
permitted to present all mitigating evidence)). In many important cases the Supreme Court has
literally used the phrase "death is different." See Carol S. Steiker & Jordan M. Steiker, Sober
Second Thoughts: Reflections on Two Decades of Constitutional Regulation of Capital
Punishment, 109 HARV. L. REV. 355, 370, 397-401 nn.200-06 (1995) (collecting cases).
506. See McGarrell & Sandys, supra note 106.
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death" effect for candidates nowadays who even raise questions about
the validity of capital punishment, let alone seem willing to debate the
merits of alternatives.'
The final major departure I made from reality in my hypothetical was
to imagine that the electorate is "attentive." The ratignales for and
details of my alternative are relatively complicated, and complicated
ideas do not translate well into the hurly-burly of political debate,

especially around election time. Certainly my idea could be significantly
simplified for political purposes. Indeed, I can already imagine a couple
of catchy marketing slogans: "The Living Death Penalty," and/or "The
Double WOP" (short for "Life Without Parole Without Privileges").
Indeed, a good marketer could plausibly argue that my alternative would
provide more satisfaction over the long run to retributively-minded
relatives of victims. For example, the marketer could take a statement
like this from a victim's mother: "[Lethal injection is] too quick....
[My daughter's killer] would need to suffer a little bit more according
to what he gave [my daughter], which was a lot of suffering,"' and

Do Indiana lawmakers accurately perceive their constituents' willingness to
abandon the death penalty for alternative sentences? The parallel administration of
a legislative survey allowed us to address this question. When Indiana legislators
were asked whether their constituents would prefer capital punishment, LWOP,
LWOP plus work, or LWOP plus work with the poslibility of parole after 30 years,
most believed their constituents would prefer the death penalty. All told, 50%
- believed their constituents would prefer capital punishment and 40% believed their
constituents would prefer one of the three variations of LWOP. As noted earlier,
however, 62% of the citizens preferred LWOP plus work and only 26% continued
to support the death penalty.
Id. (citation omitted). The citizens also over-estimated the lawmakers' support for LWOP
alternatives. See id. The researchers concluded that "[t]o the extent that legislators and their
constituents continue to operate in the quagmire of reciprocal mislierception, the situation can
best be described as one of 'pluralistic ignorance.' (Hardly) no one prefers death to a sentence
of LWOP, but everyone believes that everyone else prefers a sentence of death." Id. (citation
omitted). One opinion poll researcher has concluded that "public support for capital punishment
is an illusion that has become a self-perpetuating political myth." Bowers, supra note 7, at 142.
507. The primary exemplar of this effect is former New York governor Mario Cuomo,
whose loss of the governorship to death penalty supporter George Pataki was viewed by most
people as directly attributable to Cuomo's staunch abolitionist stance. See, e.g., John J. Goldman,
Incoming MY Governor Offers an Olive Branch to Big Apple, L.A. TIMEs, Nov. 10, 1994, at
A2, available in 1994 WL 4094285; Marc Humbert, A Fourth Term Was the One Cuomo
Wanted Most of All, BuFF. NEWS, Nov. 17, 1994, at Al, availablein 1994 WL 5041433; Cuomo
Calls His Defeat 'A Big Disappointment,' BALTIMORE SuN, Nov. 17, 1994, at 15A, available
in 1994 WL 6950995; GOP Knocks Off Democratic Legends, CINCINNATI PosT, Nov. 9, 1994,
at 7A, available in 1994 WL 7140922.
508. Rapist-Murderer Set to Die, DALLAS MORNING NEWS, June 21, 1995, at 28A,
available in 1995 WL 9043593.
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argue that such a mother should embrace the idea that the killer would
be experiencing extreme suffering from sensory deprivation for years on
end rather than having his suffering ended via execution. Even with
these marketing gambits, though, my alternative is complex compared
with capital punishment which, at least on its face, is simple and
straightforward. Thus, it may be that the "standard polling question"
level of thought is about the most that the majority of voters can be
expected to give to this political issue. If that is true, then the votes on
the matter are already in and counted: capital punishment has clearly
won the referendum in three-quarters of American jurisdictions.
For these reasons, I am not hopeful for the real world prospects of
my proposal's supplanting capital punishment. In light of this, I have
imagined a fallback strategy: perhaps my proposal could be championed
not as something with which to replace capital punishment, but as an
additional option from which jurors could choose. While this would not
abolish capital punishment, I'm sure it would lead to significantly fewer
death sentences because sentencers would often opt for my alternative
rather than death. This fallback position might have marginally better
political prospects because it could appeal to some pro-death zealots as
a harsh and fitting punishment for those highest condemnation offenders
who somehow escape death sentences. Still, the political prospects for
even getting the alternative onto the agenda for debate seems slim.
I noted at the outset of this Article that my attempt to propose a
politically and constitutionally acceptable alternative to capital punishment was "probably quixotic."' I have just spent the last few paragraphs detailing exactly how quixotic that quest is. Nonetheless, I think
it is clear that the quest of abolitionist zealots to do away with capital
punishment via traditional liberal and religious platitudes that reject
retribution is even more unlikely to succeed. While such zealots have
been able to enlist the shaky support of enough of the ambivalent
majority to prevent the enactment of capital punishment statutes in a
dozen states in the post-Furmanera, these zealots have failed to prevent
its enactment in thirty-eight states and in federal law and have no
prospects of effectuating the repeal of the death penalty in any
jurisdiction that currently has it. Further, I suspect that even in the
dozen states that do not currently have capital punishment, its enactment
is only a couple of really heinous murders away.10

509. See supra note 1 and accompanying text.
510. See supra notes 18 & 312 and accompanying text (detailing how in the wake of a
particularly horrible child kidnapping, rape, and murder, a death penalty bill passed one house
of the Iowa Legislature with the Governor standing by ready to sign it into law).

https://scholarship.law.ufl.edu/flr/vol50/iss1/5

142

McCord: Imagining a Retributivist Alternative to Captial Punishment
RTR1BU7ION1ST ALTERNAThVE TO CAPITAL PUNISHMENT

Put bluntly, abolitionist zealots are simply unwilling to "get up and
do what needs to be done""' to make the abolition of capital punishment a remotely plausible political reality. What "needs to be done," I
have argued, is to formulate a workable, constitutionally acceptable
alternative premised on the very same retributive urge that accounts for
the popular appeal of capital punishment. Unsurprisingly, such a
retribution-based alternative is not pretty. But it is not as ugly as an
execution.

511. Devotees of the American Public Radio show A PrairieHome Companion will
recognize this slogan in Garrison Keillor's advertisements for the fictional product Powdermilk
Biscuits, that supposedly have the wonderful property of giving you the courage to "get up and
do what needs to be done." See, e.g., PEmR A. SCHOLL, GARRISON KEILLOR 46-48 (1993)
(describing the history and popularity of Keillor's fictitious commercials and expanding on their
content).
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